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STATE OF MICHIGAN 
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN 

 
 
 
PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM 
 

v. Hon. William A. Baillargeon 
 

KATHERINE LINDSEY HENRY  
_________________________________/  
 
MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954) 
Allegan County Defendant In Pro Per 
113 Chestnut Street, Allegan, MI 49010 Hudsonville, MI 49426 
269-673-0280 6 3 (redacted per MCR 1.109) 
prosecutor@allegancounty.org  
_________________________________/  
 
 

DEFENDANT’S MOTION TO DISMISS THE COMPLAINT 
(a.k.a. MOTION FOR SUMMARY DISPOSITION) 

ORAL ARGUMENT REQUESTED PURSUANT to MCR 2.119(E) 
 

The Defendant, Katherine L. Henry, in proper person, moves this Court to grant             

these consolidated motions to dismiss the complaint for the following reasons: 

1. Defendant was arrested and issued a Civil Infraction for Trespass under MCL 750.552. 

2. This arrest stems from her circulating a constitutional amendment petition on election            

day, during voting hours, in Leighton Township parking lot 229 feet from the door to the                

precinct. Defendant was not impeding traffic or pedestrian access to the Township            

Hall.  The clerk claimed she was violating an “ordinance” and wanted her to leave. 

3. The deputy arrested Defendant, enlisting two other deputies to physically and forcibly            

restrain her with handcuffs, placing her in custody in his SUV, telling her she was going                

to jail, CPS was taking her 6 year old daughter, and her car was being impounded.  

4. The service of process was insufficient; as a matter of law, constitutional due process              
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protections, and MCR 2.116(C)(3), this matter must be dismissed. The ticket served            

upon Defendant is nearly impossible to read, undoubtedly denying her proper notice. It             

also is substantially different from the ticket the deputy later filed with the court;              

meaning, he substantially altered the ticket after serving it upon her, thus committing a              

15-year felony himself. Despite this case being commenced and served upon           

Defendant as a civil infraction, it is being prosecuted as a misdemeanor.  

5. Incomplete citations also yield insufficient service, and he failed to write a description of              

the alleged illegal conduct, etc., serving Defendant with an incomplete citation; thereby            

committing misconduct in office (grounds for his termination) per MCL 257.728(7). 

6. Defendant is entitled to a MCR 2.116(C)(2) dismissal because the process issued was             

insufficient. It was issued and served as a civil infraction on the Civil Infraction Copy,               

with the civil infraction box selected, and the box checked that “I served a copy of the                 

civil infraction complaint upon the defendant.” The ticket cites “Trespass” MCL 750.552            

but there is no civil infraction in MCL 750.552, nor is there a civil infraction elsewhere in                 

the law for trespassing. Law enforcement cannot enforce a law that does not exist, and               

there exists no civil infraction trespass law with which Defendant may be charged.  

7. The State has failed to state a claim on which relief can be granted; thus Defendant is                 

entitled to a dismissal under MCR 2.116(C)(8). There is no “trespass” for a person on               

government property generally open to the public. On election day, additional interests            

apply, for both citizens and the state, therefore, state election law must be observed.  

8. The “ordinance” used by the clerk and deputy is not an ordinance, but a resolution.               

The document declares itself to be a resolution. State law and case precedent clearly              

explain that resolutions may not  be used to regulate the people; only ordinances can.  
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9. The resolution is preempted by state election law. The state can preempt a local              

regulation expressly, because the local regulation conflicts with the law, or because the             

state has “occupied the field” of regulation. Part 4 of the resolution itself recognizes it is                

preempted. The Michigan Constitution, giving the legislature sole authority to regulate           

elections, creates express preemption of local election regulations by state election           

law.  

10.A township cannot legally enact a resolution in conflict with the state statutory scheme.              

State election law painstakingly describes the election powers of the township clerk,            

and those powers do not include the unilateral authority to determine which people may              

be outside the township building on election day. State law, prior Attorney General             

Opinions, and many Michigan Supreme Court cases all recognize that any member of             

the general public has the right to be present even inside the polls on election day, let                 

alone outside , subject only to the specific provisions in state election law that ensure              

the integrity of the election process. One of these is the requirement to be 100 feet                

away from the door of the precinct, which Defendant abided by in circulating her              

petition 229 feet away from the door. Thus, a direct conflict exists between the              

resolution and state law because the resolution prohibits what the statute permits.  

11.Since the state has occupied the entire field in the area of election regulation, the state                

has preempted local regulation of the same. Further, the comprehensiveness of the            

statutory scheme established by the state shows the preemptive intent.  

12.Since the nature of the regulated subject matter demands uniform, statewide treatment,            

the local regulation here has been preempted by state regulation. It is solely the              

legislature’s job to maintain Michigan’s election integrity. Indeed, the legislature was           
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given constitutional authority to enact laws governing the entire election process. After            

all, unfettered discretion by the clerk, or even allowing the many municipalities to create              

their own set of election laws, would undermine the fairness and evenhandedness            

required by law to ensure the purity of elections here in Michigan. 

13.To the extent a part of the township’s resolution is not preempted by state election law,                

it is preempted by state traffic/vehicle laws. The comprehensiveness of the statutory            

scheme established shows a preemptive intent meaning local regulation regarding the           

movement and parking of vehicles is field preempted by the state laws. The resolution              

conflicts with state traffic/vehicle law in many ways, resulting in conflict preemption by             

the state law, as well.  Further, MCL 257.605 expressly preempts the resolution. 

14.The township’s resolution is also an impermissibly overbroad regulation. There is a            

requirement for regulations to give citizens fair warning as to what is illegal, and for               

regulation involving freedom of speech and assembly to not be so broad as to stifle               

First Amendment freedoms. Thus, regulations prohibiting a substantial amount of          

constitutionally protected conduct may be facially overbroad even if they have a            

legitimate compelling state interest. So, with the resolution susceptible of regular           

application to protected expression, it is substantially overbroad and facially invalid. 

15.By not providing adequate notice of the prohibited conduct and conveying unfettered            

discretion to the clerk, the resolution is also void for vagueness. Indeed, regulations             

must have appropriate limitations on the discretion public officials may exercise where            

speech and assembly are intertwined with the regulated conduct.  

16.There is no genuine issue of material fact, and Defendant is entitled to judgment as a                

matter of law (MCR 2.116(C)(10)). Soliciting petition signatures involves protected          
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speech. The speech involved here is at the core of our electoral process and First               

Amendment freedoms - an area where protection of robust discussion is at its zenith.              

Since townships cannot legitimately enact regulations repugnant to the Constitution,          

and the expression of political preference is the bedrock of self-governance, it is not              

reasonable to conclude the resolution allowed the deputy to arrest Defendant for the             

expression of political preference done in compliance with state laws.  

17.Under MCR 2.116(F), Defendant is allowed to file more than one motion on the various               

grounds found in MCR 2.116(C), and may combine these into one pleading.  

18.Pursuant to MCR 6.002, this pleading is filed to ensure a “just determination of [this]               

criminal proceeding.” Moreover, Defendant files the four (4) distinct Motions (MCR           

2.116(C)(2) Motion to Dismiss , MCR 2.116(C)(3) Motion to Dismiss, MCR 2.116(C)(8)            

Motion to Dismiss, and MCR 2.116(C)(10) Motion to Dismiss) in this one consolidated             

pleading, so as to “secure simplicity in procedure, fairness in administration, and the             

elimination of unjustifiable expense and delay” according to MCR 6.002.  

19.Pursuant to MCR 2.119(A)(2), each distinct motion (with accompanying brief, exclusive           

of attachments and exhibits) may not exceed 20 pages. By consolidating the four             

distinct motions in one pleading, Defendant’s filing is at least 20 pages less than the               

combined maximum of pages per court rule. Further, the attached brief complies with             

the requirements of briefs under MCR 7.212, including page limits.  

20.Our state constitution was established to secure our blessings of freedom from            

Almighty God undiminished to ourselves and our posterity. We, thus, guaranteed our            

right to free speech, to petition the government for a redress of grievances, and to               
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amend the state constitution. Therefore, soliciting petition signatures involves         

protected speech and any attempt to regulate it necessarily infringes upon that speech.  

21.So, although the deputy claims Defendant was in violation of state law, he charged her               

with criminal trespass upon public property while circulating a petition on election day -              

an act which is constitutionally protected and which was done with full compliance of              

relevant state laws. Indeed, a person could not be a trespasser while in the pursuit of                

her lawful business, i.e., cannot be treated as a trespasser for doing what she had a                

right to do. So, if she is given a command to stop engaging in speech constitutionally                

protected under the circumstances, the command is by definition, unlawful.  

22.Deputy Langlois obviously forgot the oath he took to support the US and Michigan              

Constitutions, but Defendant has not forgotten her Constitutional oath. She is asking            

the prosecutor and this Court to remain mindful of theirs.  

Therefore, with it being the duty of the courts (and prosecutors) to ensure the constitutional               

rights of the defendant in a criminal case shall not be violated, Defendant asks this Court: 

A. To dismiss the complaint with prejudice. 

B. To order that “the arrest record shall be removed from the internet criminal history              

access tool (ICHAT),” pursuant to MCL 764.26a(1)(a).  

C. To order that 60 days from the order of dismissal the “arrest record, all biometric               

data, and fingerprints shall be expunged or destroyed, or both, as appropriate,” and             

“any entry concerning the charge shall be removed from LEIN,” pursuant to MCL             

764.26a(1)(b). 

 

Respectfully Submitted: January 13, 2021 /s/ Katherine L. Henry 
Katherine L. Henry (P71954) 
Defendant In Pro Per 
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STATEMENT   OF   FACTS   

Defendant  is  a  licensed  attorney  in  Michigan.  In  April  2020,  Defendant  began             1

explaining  the  Executive  Orders,  relevant  state  law,  and  the  US  and  Michigan              

Constitutions  to  citizens  across  Michigan,  and  has  been  asked  to  appear  on  dozens  of                

radio  and  TV  shows  to  do  just  that.  She  started  posting  informational  Facebook  videos  in                 

May  2020,  adding  YouTube  in  October.  Tens  of  thousands  of  people  regularly  watch  her                

video  updates  about  legal  topics.  In  May  2020,  Defendant  authored  the  Restore  Freedom               

Initiative  (RFI)  Petition,  which  appeared  on  the  secretary  of  state  website  a  week  later.  RFI                 

is  a  constitutional  amendment  petition  to  better  ensure  fundamental  rights  of  Michiganders              

and  providing  clearer  boundaries  for  government  action.  Much  of  2020  the  state  was  on                

lockdown  with  most  of  the  “usual”  larger  events  cancelled,  which  severely  limited  the               

opportunities  for  collecting  larger  amounts  of  signatures.  Thus,  the  RFI  team  decided              

having  circulators  at  the  polls  on  election  day  was  the  best  way  to  secure  having  enough                  

signatures  (425,059)  by  the  deadline  of  November  26,  2020.  In  preparation,  an  Election               

Day  circulator  application,  Success  Toolkit  (a  summary  of  relevant  laws),  and  training              2

video  were  posted  on  the  RFI  website.  Knowing  questions  would  arise  from  petition               

circulators  on  election  day,  Defendant  was  taking  calls  and  answering  text  messages.  She               

was  preparing  to  head  to  a  nearby  polling  precinct  to  help  a  circulator  when  she  received                  3

text  messages  from  Doreen  Dill,  who  was  circulating  the  petition  with  Rebecca  Pfauth  in                

the   Leighton   Township   Hall   parking   lot,   which   houses   two   polling   precincts.     

Doreen  and  Rebecca  had  arrived  at  the  township  at  11:00am,  setting  a  small  table                

1  First   admitted   in   MN,   then   MI,   East.   Dist.   of   MI,   West.   Dist.   of   MI,   Saginaw   Chippewa   Tribal   Ct,   US   Sup.   Ct.   
2  Exhibit   2,   Election   Day   Success   Kit.   
3  Defendant   pasted   relevant   election   laws   on   a   PDF,   and   printed   copies   for   circulators   and   police   to   discuss;   
also   posting   it   on   the   RFI   website,   so   other   circulators   experiencing   similar   issues   could   quickly   reference   a   
more   detailed   explanation   of   the   laws   involved.    See   Exhibit   3,   Detailed   Election   Day   Laws.   
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at  her  tailgate,  with  four  yard  signs  and  some  small  American  flags  placed  in  the  ground                  

right  next  to  her  vehicle.  At  11:20am,  the  township  clerk  came  to  tell  them  they  couldn’t  be                   

there  because  of  the  township’s  “ordinance.”  Deputy  Langlois  came  over,  threatening  to              

arrest  Doreen  if  she  did  not  leave  because  the  clerk  said  she  didn't  want  people  there                  

circulating  the  petition.  When  Rebecca  asked  Deputy  Langlois  where  the  property  line              

was,  so  she  could  ask  the  neighbor  to  set  up  there,  he  said  she  couldn’t  do  that  (even  with                     

the  property  owner’s  permission)  because  people  could  not  walk  across  the  grass  from  the                

township  parking  lot  to  sign  the  petition.  With  the  deputy  there,  people  did  not  come  to                  

sign  as  often.  When  Deputy  Langlois  was  talking  to  Doreen,  a  guy  came  to  sign,  so                  

Rebecca  told  him  about  RFI.  Deputy  Langlois  interrupted  her,  saying  she  had  to  stop                

telling  him  about  it   and  that  the  guy  couldn’t  sign.  Rebecca  walked  to  the  guy’s  vehicle  with                   

him   and   gave   him   a   small   paper   with   some   info   on   it   and   told   him   to   check   out   the   website.   

When  Defendant  spoke  with  the  deputy  on  the  phone,  he  kept  saying  they  were                

violating  MCL  168.931k.  Defendant  read  the  entire  sentence  of  that  law,  but  the  deputy                

insisted  she  had  not  read  the  entire  thing.  She  asked  him  to  check  it  then  to  make  sure  he                     

was  viewing  the  most  current  version.  He  became  combative  and  said  he  was  not  going  to                  

argue  with  her  about  the  law  and  that  he  was  simply  going  to  arrest  Doreen  if  she  did  not                     

leave.  Defendant  said  he  did  not  have  the  right  to  do  that  and  told  him  she  was  on  her                     

way   to   discuss   it   with   him   in   person.    He   said   he   would   be   waiting   there   for   Defendant.   

Upon  arriving  at  the  township  hall,  Defendant  saw  the  deputy  was  not  there,  but  the                 

circulators  were  set  up  on  the  far  West  edge  of  the  lot,  the  vehicle  backed  onto  the  grass                    

with  the  tailgate  opened  toward  the  parking  lot.  She  parked  right  next  to  them,  backing                 4

4  See   Exhibit   4,   Satellite   View   of   Parking   Lot.   
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into  the  grass  so  her  car  was  also  entirely  off  the  pavement.  Her  6  year  old  daughter                   

Emma  was  in  the  backseat,  doing  school  work  and  eating  snacks.  With  her  car  backed                 

into  the  space,  and  Emma  facing  forward  in  her  car  seat,  she  saw  everything  Defendant                 

was  doing,  which  was  roughly  10-15  feet  from  Defendant’s  car.  Several  people  came  to                

sign  the  petition  while  Defendant  was  there.  She  continued  checking  on  Emma  to  make                

sure  she  stayed  focused  on  her  school  work.  Defendant  was  informed  the  township  had  a                 

painted  marker  indicating  the  100-ft  line  in  the  pavement  of  the  parking  lot.  Defendant  and                 

her  car  were  quite  a  ways  away  from  that  100-ft  line.  Their  vehicles,  their  few  yard  signs,                   5

and  Doreen’s  18”-wide  three-foot-long  table  were  set  up  so  that  none  were  impeding  traffic                

nor   the   ability   for   people   to   have   ingress   or   egress   with   the   polling   precinct   in   any   way.   

When  the  deputy  arrived,  he  was  immediately  combative.  He  barked  that  they  had               

to  leave  or  he  would  arrest  them.  Defendant  tried  talking  with  him  about  the  law  and  he                   

said  he  didn't  care  what  the  law  said,  that  was  not  his  job  and  she  could  bring  up  all  that                      

when  she  had  her  day  in  court.  She  tried  repeatedly  to  get  him  to  look  at  the  law  to  no                      

avail.  He  then  said  they  were  violating  a  township  “ordinance.”  Defendant  asked  him  to                6

read  the  language  of  paragraph  four  of  the  resolution,  as  it  clearly  explained  they  had  the                  

right   to   be   there   on   election   day   as   long   as   they   were   behind   the   100-ft   line.    He   refused.   

He  went  into  the  township  hall,  coming  back  to  tell  them  the  property  owner  asked                 

them  to  leave  so  if  they  did  not  leave,  they  would  be  guilty  of  criminal  trespass.  Defendant                   

asked  him  who  he  thought  the  property  owner  was  and  he  said  it  was  the  clerk.  Defendant                   

told  him  ‘we  the  people’  own  that  public  property.  He  asked  her  if  she  was  the  one  who                    

paid  the  bill  to  cut  the  grass.  A  voter  there  to  sign  the  petition  said  that  he,  as  a  voter  who                       

5  See   Exhibit   5,   Scene   Photos,   and   Exhibit   6,   Satellite   Measurement   from   Door   to   Defendant.   
6  Exhibit   7,   Township   Property   Public   Access   Resolution.   
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pays  taxes  in  the  township,  is  an  owner  of  the  property  who  pays  to  cut  the  grass.  Deputy                    

Langlois   just   said   it   was   private   property,   and   the   “ordinance”   said   they   couldn’t   be   there.   

The  deputy  had  two  more  deputies  come  on  scene.  He  then  went  inside  and  had                 

the  clerk  come  out.  When  Doreen  tried  to  talk  with  her,  the  deputy  interrupted  and  said  the                   

clerk  needed  to  talk.  The  clerk  said  paragraph  three  of  the  resolution  says  Defendant  (and                 

those  with  her)  can't  be  there  after  they  “completed  township  business.”  The  clerk  and  the                 

deputies  said  the  only  “township  business”  would  be  voting  in  that  precinct.  Defendant               

explained  paragraph  four  applies  to  the  whole  resolution  and  acknowledges  the  resolution              

cannot  diminish  their  right  to  circulate  a  petition  beyond  the  100  ft.  The  clerk  replied  that                  

paragraph   four   had   nothing   to   do   with   her   demand   that   Defendant   leave   the   property.   

The  deputies  continued  to  insist  that  they  leave  and  told  them  if  they  did  not,  they                  

would  be  arrested.  When  voters  approached  to  sign  the  petition,  the  deputies  told  them                

they  were  not  allowed  to  sign  and  must  leave.  When  deputies  asked  Defendant  if  she                 7

was  going  to  leave,  she  asked  for  a  few  minutes  to  talk  with  them  about  what  the  law                    

actually  said,  but  they  refused.  One  deputy  whispered  to  the  other,  then  they  quickly                

walked  back  toward  Defendant,  where  one  violently  and  aggressively  grabbed  her  left  arm.               

The  other  deputies  got  involved,  all  three  men  now  manhandling  her.  She  asked  to  set  her                  

phone  down,  so  it  didn’t  break,  but  they  refused,  also  refusing  to  allow  her  to  hand  her  car                    

keys  to  Doreen.  They  forcefully  dragged  her  away  from  her  car.  She  yelled  that  her  child                  

was   in   her   car,   so   she   needed   to   give   her   car   key   to   Doreen   or   Rebecca   to   supervise   her.   

The  deputies  used  excessive  force,  hurting  Defendant  the  entire  time  they  had  their               

hands  on  her.  She  cried  out  that  they  were  hurting  her;  they  all  ignored  her.  She  feared                   

7  Exhibit   8,   Video   of   Incident   at   25:05   and   Exhibit   1,   Affidavits   of   Witnesses.   
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what  would  happen  next.  None  put  a  hand  on  her  head  so  it  wouldn't  hit  the  door  frame                    

while  literally  being  thrown  into  the  deputies’  SUV.  She  begged  them  to  allow  her  to   sit                  

down  in  the  SUV  instead  of  being   thrown  in  so  violently.  They  refused.  One  deputy  picked                  

her  up,  shoving  her  in  while  another  pulled  her  in,  slamming  the  door  shut.  Screaming  in                  

pain,   she   realized   something   was   very   wrong   with   both   arms,   especially   her   left   wrist.     

Combined  with  Defendant’s  asthma,  and  with  her  crying  out  in  pain,  the  heat  in  the                 

SUV  made  it  extremely  difficult  for  her  to  breathe.  She  was  begging  for  the  deputies  right                  

outside  the  door  to  either  open  the  door  a  crack  or  open  the  window  so  she  could  breathe,                    

but  they  refused.  Eventually,  they  opened  the  door.  She  asked  them  to  allow  her  to  call                  

her  husband  to  come  pick  up  their  daughter.  She  had  been  hearing  her  phone  ring  several                  

times  and  asked  them  to  please  answer  it  if  they  saw  it  was  her  husband.  They  refused.                   

She  asked  for  her  bottled  water,  explaining  her  medical  condition  made  it  harder  to  talk  or                  

answer  their  questions.  Deputy  Langlois  refused,  saying  “since  you’re  being  difficult,  you              

can’t  call  your  husband.”  She  asked  “are  you  saying  I’m  being  difficult  because  I  asked  to                  

drink  my  water?”  He  replied  “yes.”  She  asked  if  he  could  either  remove  her  handcuffs  or,                  

at  least,  move  them  to  the  front  of  her  body.  She  explained  they  were  causing  her  quite  a                    

bit  of  pain.  He  flat  out  refused  and  instructed  the  other  deputies  to  do  the  same.  He  said                    

she  was  arrested  for  trespassing  and  going  to  jail,  and  since  she  was  not  allowed  to  call                   

her  husband,  CPS  would  come  take  Emma,  and  her  car  would  be  impounded.  He  never                

did   let   her   call   her   husband,   and   she   was   never   read   her   Miranda   rights.     

Deputy  Langlois  walked  away  and  Defendant  asked  the  other  deputies  if  she  could               

have  some  of  her  bottled  water  that  was  nearby.  Deputy  Anderson  agreed  and  tried  to                 

assist  her  in  drinking  some  water  out  of  the  tall  bottle,  but  it  was  too  difficult  with  her  arms                     
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behind  her  back,  so  he  started  moving  the  handcuffs  to  the  front.  Upon  him  unlocking  the                  

handcuffs,  Defendant  realized  how  badly  her  arms  and  wrists  were  hurting,  asking  him  to                

give  her  a  moment  without  them  on  to  reduce  some  of  the  pain.  He  did  not  allow  that,  but                     

Deputy  Bussell  said  that  he  would  double  lock  the  handcuffs,  this  time,  so  they  would  not                  

continue  to  tighten  on  her  as  they  had  been  doing.  Deputy  Anderson  then  handed  her  the                  

water   again   so   she   could   drink   it   on   her   own.    They   shut   the   door   on   her   for   a   while.   

When  Deputy  Langlois  came  back,  he  told  Defendant  she  had  one  last  chance  to                

vote,  take  her  child  home,  and  avoid  having  her  car  impounded.  He  said  she  could  go  to                   

jail  for  trespassing,  have  CPS  take  Emma  and  have  her  car  impounded,   or  leave,  take                 

Emma  home,  go  vote,  and  accept  responsibility  for  trespass  charges.  She  said  she  would                

leave  so  she  could  care  for  Emma  and  go  vote.  He  said  he  would  only  let  her  do  that  if                      

she  was  not  “difficult”  anymore,  which  scared  her  because  he  was  calling  her  difficult  for                 

merely  needing  some  water.  He  then  noticed  she  had  her  water  in  her  hands  and  that  her                   

handcuffs  had  been  switched  to  the  front.  He  looked  angrily  at  the  other  deputies  and  said                  

"you  moved  her  handcuffs  to  the  front!?!"  Having  confirmed  Emma  was  truly  in  the  car,  he                  

confronted  her  saying  she  should  not  have  brought  her  there.  Defendant  explained  she               

brought  her,  as  she  would  be  exercising  her  constitutionally  protected  rights  to  circulate  a                

petition.    He   then   suggested   he   was   going   to   have   CPS   come   and   take   Emma   after   all.   

Deputy  Langlois  then  got  in  the  front  of  the  SUV,  shut  all  of  the  doors  and  continued                   

to  ask  her  questions.  He  said  she  was  receiving  trespass  charges  and  started  looking  for                 

the  appropriate  MCL.  He  stated  he  wanted  to  charge  her  with  an  “election  day”  statute,                 

but  was  not  able  to  find  it.  When  the  other  deputies  and  dispatch  were  unable  to  give  him                    

the  answer  he  was  looking  for,  Defendant  told  him  the  MCL  for  circulating  petitions  on                 
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Election  Day  at  the  polls  was  168.744  subd.  2,  but  since  she  was  beyond  100  ft,  he  would                    

likely  not  want  to  use  that  one  in  charging  her.  She  said  if  he  is  looking  for  the  general                     

trespass  statute,  it  is  probably  in  chapter  750  of  MCL,  and  if  he  wanted  to  hand  Defendant                   

her   cell   phone,   she   could   find   the   exact   MCL   within   that   chapter.    He   did   not   respond.   

Deputy  Langlois’  SUV  had  been  parked  at  an  angle  blocking  the  entire  northwest               

corner  of  the  parking  lot.  Deputy  Bussell  came  to  the  window  and  told  Deputy  Langlois  he                  

needed  to  move  his  SUV  because  Langlois’  SUV  was  impeding  traffic  for  voters.  Six  cars                 

were  seen  then  trying  to  maneuver  around  Langlois’  SUV  which  blocked  their  ability  to  flow                 

naturally  out  of  the  lot.  Deputy  Langlois  then  moved  his  SUV  opposite  of  the  precinct                 

entrance,  and  directly  in  front  of  Defendant’s  car.  He  then  said  the  Sheriff  offered  to  speak                  

with  her.  The  call  on  speakerphone  included  the  Captain,  the  Sheriff,  and  a  third  person.                 

Deputy  Langlois  started  the  call  saying  he  tried  to  peacefully  resolve  the  situation  all  along,                 

but  Defendant  had  been  aggressive  by  live  streaming  it  and  telling  him  he  didn’t  have  legal                  

authority  to  arrest  her  for  circulating.  Defendant  asked  the  Sheriff  how  the  clerk  could  stop                 

her  from  collecting  signatures  on  election  day.  He  said  she  could  ask  to  have  Defendant                 

prosecuted  for  trespassing  since  the  clerk  had  control  over  the  property.  The  call  ended,                

Deputy  Bussell  unlocked  the  handcuffs,  and  Deputy  Langlois  handed  Defendant  the  ticket.              

The  carbon  copy  being  very  hard  to  read,  she  asked  Deputy  Langlois  questions  to  ensure                 

she   was   reading   it   correctly.    He   acted   very   irritated   and   told   her   she   just   needed   to   leave.   

Out  of  the  SUV,  Defendant  now  saw  her  friends  and  husband,  whose  cars  impeded                

no  traffic  or  pedestrian  access.  Deputy  Langlois  threatened  to  arrest  anyone  staying,  so               

they  picked  a  nearby  park  to  discuss  the  incident.  In  her  car,  Defendant  saw  Emma  crying,                  

having  seen  it  all.  Crying  more,  Emma  said  she  was  scared  to  see  “the  police  putting                  
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chains  on  mommy  and  dragging  her  away.”  At  the  park  moments  later,  Defendant  realized                

her  entire  body  hurt,  elbow  was  bleeding,  left  wrist  was  visibly  swollen  and  the  skin  cut                  

from   the   handcuffs,   her   upper   right   arm   felt   severely   bruised,   as   did   her   right   thigh.   8

Around  5:45pm,  Deputy  Anderson  went  to  Otsego  Township  Hall,  approached  some             

circulators  and  asked  about  their  petition,  and  signed  it.  He  then  thanked  them  for  doing                 9

“it”  right,  telling  them  he  had  to  fine  a  circulator  earlier  because  there  is  not  only  the  “100  ft                     

requirement”  to  circulate  a  petition  at  a  polling  precinct  on  election  day,  but  it  is  still                  

trespassing   if   the   township   officials   simply   don’t   want   you   there   and   they   tell   you   to   leave.    

Deputy  Langlois  did  not  file  the  ticket  with  the  court  until  after  Defendant  called  the                 

court   and   the   sheriff’s   office   on   November   12,   2020,   asking   for   a   court   date.   

ARGUMENT   

 We   the   people   hold   the   sovereign   power.    Government   is   instituted   to   secure   our     10

God-given  unalienable  rights:  to  be  free  from  discrimination,  bills  of  attainder  and  ex  post                11

facto  laws,  unreasonable  searches  and  seizures,  excessive  bail  and  fines,  cruel  and             

unusual  punishments,  forced  self-incrimination,  and  deprivation  of  life,  liberty  or  property             

without  due  process  of  law;  rights  to  speedy  and  public  jury  trials,  to  be  informed  of  the                   

nature  of  the  accusation,  to  appeal,  etc.  To  secure  these  rights  so  fundamental  to  a  free                  12

society,  we  are  guaranteed  the  freedom  of  speech  and  the  press,  the  right  to  bear  arms,                  

8  Exhibit   9,   Injury   Photos.   
9  Exhibit   10,   Signed   Petition.   
10  See,   our   Republican   Form   of   Government   (US   Const,   art   VI)   and   Const   1963,   art   I,   §   1   “All   political   power   
is   inherent   in   the   people.”    “We   the   People   of   the   United   States”   to   “secure   the   Blessings   of   Liberty”   
“establish[ed]   [the]   Constitution.”    US   Const,   Preamble.    “We,   the   people   of   the   State   of   Michigan,   grateful   to   
Almighty   God   for   the   blessings   of   freedom   and   earnestly   desiring   to   secure   these   blessings   undiminished   to   
ourselves   and   our   posterity,”    “establish[ed]   [our   state]   constitution.”    Const   1963,   Preamble.     
11  The   Declaration   of   Independence   explains   we   are   all   “endowed   by   [our]   Creator   with   certain   unalienable   
Rights,   that   among   these   are   Life,   Liberty   and   the   pursuit   of   Happiness.    That   to   secure   these   rights,   
Governments   are   instituted   among   Men,   deriving   their   just   powers   from   the   consent   of   the   governed.”    Also,   
we   have   the   right   to   worship   God   according   to   the   dictates   of   our   own   conscience   (Const   1963,   art   I,   §   4)   and   
exercise   our   many   unenumerated   rights   (Const   1963,   art   I,   §   23   and   US   Const,   Am   IX),   etc.     
12  Const   1963,   art   I,   §§   2,   10,   11,   16,   17,   20.   
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peaceably  assemble,  consult  for  the  common  good,  instruct  our  representatives,  and             

petition  the  government  for  a  redress  of  grievances;  the  right  to  recall  elective  officers,                

initiate  legislation,  and  amend  the  state  constitution.  These  rights  are  retained  by  us  to  be                 13

enjoyed   “undiminished,”   unrestrained,   and   unabridged.     14

So,  it  is  unfathomable  how  so  many  of  these  rights  were  violated  in  this  one  case.                  15

These  violations  provide  ample  basis  for  dismissal  on  four  distinct  grounds.  And  if  local                

officials  violate  the  Constitution,  it  “does  not  permit  judges  to  look  the  other  way;  [rather,                 

they]  must  call  foul  when  the  constitutional  lines  are  crossed.”  The  “Court’s  fidelity  to  the                 16

Michigan  Constitution”  is  crucial  because  “[g]overnments  act   on  behalf  of  the  people”              17 18

with  all  their  authority   derived  from  the  people.  In  other  words,  “the  Constitution  created  a                 19

form  of  government  under  which  ‘The  people,  not  the  government,  possess  the  absolute               

sovereignty.”  The  Supreme  Court  explained  “there  is  no  more  constitutionally  significant             20

13  Const   1963,   art   I,   §§   5,   6,   3;   art   II,   §§   8,   9;   art   XII,   §   2.   
14  See,   Const   1963,   Preamble,   and   art   I,   §   5.     
15  This   being   Defendant’s   first   responsive   pleading,   she   must   raise   each   now   or   risk   being   prohibited   from   
doing   so.    MCR   4.001   applies   rules   of   civil   procedure   to   actions   in   district   court,   while   MCR   6.001(D)   makes   
the   rules   of   civil   procedure   applicable   to   misdemeanors.    Thus,   according   to   MCR   2.111(F)(2),   Defendant   
must   assert   her   defenses   in   this   responsive   pleading,   which   may   otherwise   be   waived.    MCR   2.111(F)(3)   
requires   her   affirmative   defenses   to   be   stated   in   this   pleading,   including   “defense[s]   that   by   reason   of   other   
affirmative   matter   seek   to   avoid   the   legal   effect   of   or   defeat   the   claim   of   the   opposing   party.”    Defendant’s   
affirmative   defenses   overlap   with   the   grounds   for   her   Motion   for   Summary   Disposition   (MSD)   under   MCR   
2.116(C)(2),   (3),   (8)   and   (10).    Further,   the   grounds   for   her   MSD   must   (at   least   in   part)   be   raised   in   this   first   
responsive   pleading,   or   else   they   are   waived,   per   MCR   2.116(D)(1).    Thus,   according   to   MCR   2.116(E),   
Defendant   is   consolidating   her   affirmative   defenses   into   the   grounds   asserted   for   this   MSD.   
16   In   re   Certified   Questions,    __   Mich   __,   __   (2020)   (Docket   No.   161492),   slip   op   at   41   (internal   citations   
omitted).    Similarly,   it   “is   beyond   reasonable   dispute   that   a   trial   court   has   the   authority,   and,   in   appropriate   
cases,    the   duty ,   to   enter   permanent   injunctive   relief   against   a   constitutional   violation.”     MI   Coalition   of   State   
Empl   Unions   v   Civil   Serv   Com'n ,   465   Mich   212,   219   (2001).   
17   Lansing   Sch   Ed   Ass’n   v   Lansing   Bd   of   Ed ,   487   Mich   349,   369   (2010).   
18  Upper   Peninsula   Power   Co   v   Village   of   L'anse,    __   Mich   App   __   (2020)   (Docket   No.   349833),   n   6   
(emphasis   added).   
19  “A   constitution   is   made   for   the   people   and   by   the   people.   .   .   .   ‘[T]he   Constitution   .   .   .   derive[s]   its   force   from   
the   .   .   .   people   who   ratified   it”   ( Citizens   Protecting   Michigan's   Constitution   v   Sec’y   of   State,    503   Mich   42,   61   
(2018))   and   contains   “every   thing   that   relates   to   the   complete   organization   of   a   civil   government,   and   the   
principles   on   which   it   shall   act,   and   by   which   it   shall   be   bound.”     Id.    at   n   90   (internal   citations   omitted).    “Its   
most   basic   functions   are   to   create   the   form   and   structure   of   government,   define   and   limit   the   powers   of   
government,   and   provide   for   the   protection   of   rights   and   liberties.”     Id.    at   81.     
20   Citizens    at   n   90   (internal   citations   omitted).   
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event  than  when  the  wielders  of  ‘[a]ll  political  power’  under  that  document,  Const  1963,  art                 

I,  §  1,  choose  to  exercise  their  extraordinary  authority  to  directly  approve  or  disapprove  of                 

an  amendment  thereto,”  thus  recognizing  the  people’s  right  to  amend  the  constitution  by               21

petition  finds  protection  in  First  Amendment  and  Const  1963,  art  I,  §  5  free  speech,   and                  

Const  1963,  art  XII,  §  2  petition  rights.  The  US  Supreme  Court  tells  us  “the  solicitation  of                   22

signatures  for  a  petition  involves  protected  speech  .  .  .  [covered  by]  the  First  Amendment,                 

and   []   any   attempt   to   regulate   solicitation   would   necessarily   infringe   that   speech.”     23

On  this  basis,  we  address  the  authority  of  the  deputy  to  arrest  Defendant  for                

trespass  for  circulating  a  constitutional  amendment  petition  on  township  property  on             

election  day  beyond  the  100  ft.  mark.  Inasmuch,  the  “decision  whether  alleged  conduct               

falls  within  the  statutory  scope  of  a  criminal  law  involves  a  question  of  law,”  thus  properly                  24

within  the  scope  of  a  motion  to  dismiss.  Indeed,  “[i]f  a  defendant  is  given  a  command  to                   

stop  engaging  in  speech  that  is  constitutionally  protected  under  the  circumstances  [like              

circulating  a  petition  on  township  property  on  election  day  outside  of  the  100  ft.  required                 

boundary],  the  command  is  by  definition  unlawful.”  Consequently,  with  only  the  law,  and               25

not   the   facts,   being   disputed   here,   the   Defendant   is   entitled   to   a   dismissal   without   delay.   

I. The   service   of   process   was   insufficient   

The  service  of  process  was  insufficient,  thus,  this  case  must  be  dismissed.  In  a                26

criminal  case,  “the  accused  shall  .  .  .  be  informed  of  the  nature  of  the  accusation.”  This                   27

21   Citizens    at   59.   
22  See    Citizens    at   n   18   (discussing   the   right   to   amend   the   Constitution   by   direct   initiative,   propose   and   enact   
statutes   by   initiative,   reject   statutes   by   referendum,   and   to   recall   elected   officials).     
23   Meyer   v   Grant,    486   US   414,   n   5   (1988).   
24   People   v   Noble ,   238   Mich   App   647,   658   (1999).   
25   People   v   Hamlin ,   unpublished   per   curiam   opinion   of   the   Court   of   Appeals,   issued   December   10,   2015   
(Docket   No.   321352),   vacated   in   part   on   other   grounds   by    People   v   Hamlin ,   __   Mich   __,   __;   894   NW2d   547   
(2017),   Exhibit   13,   321352_dual.pdf.   
26  MCR   2.116(C)(3).   
27  Const   1963,   art   I,   §   20.    See   also   US   Const,   Am   VI.     
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gets  the  procedural  aspect  of  due  process  protections  ( how  the  case  proceeds),  but  also                

the  substantive  aspect  ( what  kind  of  case  is  proceeding).  After  all,  “the  Due  Process                

Clause  offers  two  separate  types  of  protections  -  substantive  and  procedural  [where]              

[p]rocedural  due  process  requires  notice,  an  opportunity  to  be  heard,  and  an  impartial               

decisionmaker.”  Further,  the  “constitutional  safeguards  relating  to  the  integrity  of  the             28

criminal  process  attend  every  stage  of  a  criminal  proceeding,  starting  with  arrest.”  Yet,               29

Defendant’s  substantive   and  procedural  due  process  rights  were  infringed  throughout  this             

incident,   even   the   manner   in   which   she   was   provided   “notice”   of   these   court   proceedings.     

A. Illegible   citation   provides   insufficient   service   

On  November  3,  2020,  Defendant  was  issued  Ticket  SH  166684,  and  the  copy               30

with  which  Defendant  was  served  is  nearly  impossible  to  read  for  the  incident  number                

section,  date,  case  type,  MCL  Cite,  Description,  Complainant’s  Signature,  Officer’s  Name,             

and  Officer’s  ID  number.  This  undoubtedly  denies  Defendant  proper  notice  when  much  of               

the  ticket  is  illegible.  In  utilizing  the  carbon  copy  tickets,  the  officer   must  ensure  that  the                  

copy  given  to  the  defendant  is  legible.  If  the  officer  does   not  so  ensure  legibility,  the                  

defendant  has  not  been  given  notice  of  those  elements  at  all.  Leaving  Defendant  to  a                 

guessing  game  to  figure  out  what  was  written  on  the  ticket  is  nowhere  near  complying  with                  

the  due  process  requirements  of  the  Fifth  and  Fourteenth  Amendments  of  the  US               

Constitution  or  of  art  I,  §  17  of  Const  1963;  nor  does  it  come  close  to  complying  with  the                     

aforementioned   right   of   defendants   to   be   informed   of   the   nature   of   the   accusation.   

B. The   ticket    served    is   substantially   different   than   the   ticket    filed   

There  is  also  insufficient  service  of  process  upon  a  defendant  when  the  ticket               

28   Upper   Peninsula   Power   Co ,   slip   op   at   8   (internal   citations   omitted).   
29   Cox   v   Louisiana ,   379   US   559,   562   (1965).   
30  Exhibit   11,   Civil   Infraction   Copy   of   Ticket   166684.   
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served  upon  defendant  is  substantially  different  than  the  ticket   filed  by  the  deputy  in  court.                 

Again,  Defendant  was  issued  Ticket  SH  166684  on  the  CIVIL  INFRACTION  COPY,  with               

the  civil  infraction  “C/I”  box  checked  for  TYPE,  750.552  listed  for  MCL  CITE  and  the                 

DESCRIPTION  listed  as  Trespass.  But   when  the  ticket  was  turned  in  to  the  court ,  the                 31

time  had  been  filled  in,  the  date  of  birth  had  been  filled  in,  the  “C/I”  box  for  TYPE  was                     

scribbled  out  and  the  “Misd”  box  had  been  checked,  REMARKS  had  been  added  (“Asked                

to  leave  many  times”),  ACTIVE  MILITARY  STATUS  was  marked  “No,”  and  the              

APPEARANCE  CERTIFICATE  box  was  checked.  In  other  words,  the  ticket  filed  with  the               

court   had   been   substantially   altered   by   Deputy   Langlois    after    serving   it   upon   Defendant.     

However,  “[A]  civil  infraction  action  is  commenced  upon  the   issuance  and  service  of               

a  citation,”  so,  the  case  against  Defendant  commenced  on  November  3rd  upon  Deputy               32

Langlois  issuing  and  serving  Defendant  civil  infraction  Ticket  SH  166684.  Pursuant  to              

MCL  257.742(1),  the  “original  and  3  copies  of  [the]  written  citation,  which  shall  be  a  notice                  

to  appear  in  court”  were  “prepared  and  subscribed”  by  Deputy  Langlois.  Then,  according               

to  MCL  257.742(5)  and  MCL  257.727c  (d),  Defendant  was  served  the  “third  copy”  of  the                 

citation.  Thus,  according  to  MCL  257.727c  and  MCL  764.1e(2),  signing  the  citation  and               

serving  Defendant  with  a  copy  served  as  Deputy  Langlois’  declaration  “under  the  penalties               

of  perjury  that  the  statements  [served  upon  Defendant,  and  also  on  the  copy  filed  with  the                  

court]  are  true.”  Yet,  the  statements  he  filed  with  the  court  -  in  the  substantially  modified                  

ticket   -   are   a   false   representation   of   the   ticket   issued   and   served   upon   Defendant.     

With  this  in  mind,  we  turn  to  MCL  257.728d,  which  states  that  “[w]hoever  knowingly                

falsifies  a  citation  or  copies  thereof  or  a   record  of  the  issuance  of  the  same  .  .  .  or  attempts                      

31  Exhibit   12,   Court   Copy   1   of   Ticket   166684.   
32  MCL   257.741(1),   emphasis   added.   
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so  to  falsify  or  dispose  .  .  .  shall  be  fined  not  more  than  $500.00  or  imprisoned  in  the                    

county  jail  for  a  term  not  to  exceed  1  year,  or  both.”  Even  more  so,  an  “officer  who,                    

knowing  the  statement  is  false,  makes  a  materially  false  statement  in  a  citation  issued                

under  section  742  is  guilty  of  perjury,  a  felony  punishable  by  imprisonment  for  not  more                 

than  15  years,  and  in  addition  is  in  contempt  of  court.”  Likewise,  MCL  764.1e(2)  states                 33

“[a]  peace  officer  who,  knowing  the  statement  is  false,  makes  a  materially  false  statement               

in  a  complaint  signed  under  subsection  (1)  is  guilty  of  perjury,  a  felony  punishable  by                 

imprisonment   for   not   more   than   15   years,   and   in   addition,   is   in   contempt   of   court.”     

Comparing  the  ticket  served  upon  Defendant  to  the  one  Deputy  Langlois             

subsequently  filed  in  court  reveals  that  he  falsified  the  original  ticket  by  significantly  altering                

it   after  commencement  of  the  action  (when  he  served  Defendant  with  the  copy  -  which,  by                 

definition,  must  be  identical  to  the  original  filed  with  the  court)  and  falsified  the  “record  of                  

issuance  of  the  same”  by  misleading  the  court  to  believe  Defendant  had  been  served  with                 

a  criminal  misdemeanor  citation.  Considering  that  “[c]riminal  statutes  must  be  strictly             

construed,  with  each  word  interpreted  according  to  its  ordinary  and  common  meaning,”  it               34

is  clear  that  the  service  of  process  upon  Defendant  is  grossly  and  intentionally  insufficient,                

that  Deputy  Langlois  has  committed  a  felony  in  this  case,  and  that  because  he  is  guilty  of                   

perjury   and   contempt   of   court,   this   case   must   be   immediately   dismissed   with   prejudice.     

C. Despite  case  being  commenced  and  served  as  a  civil  infraction,  it  is              
being   prosecuted   as   a   misdemeanor   

Contemplating   criminal  charges ,  the  deputy  threatened  another  petition  circulator           

with  arrest,   before  Defendant  even  arrived.  When  she  did  arrive  and  ask  to  speak  with  the                  

deputy  about  the  situation  (as  stated  on  the  phone  call),  he  refused,  saying  that  if  she  did                   

33  MCL   257.744a.   
34   Noble ,   at   659   (1999),   citing    People   v   McCullough ,   221   Mich   App   253,   255   (1997).   
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not  leave,   she  would  be   arrested .  After  a  few  minutes  of  Defendant  attempting  to  speak                 

with  the  deputy  about  her  legal  right  to  be  there,   he  did  arrest  her ,  enlisting  the  help  of  two                     

other  deputies  to  physically  and  forcibly  restrain  her  with  handcuffs,   placing  her  in  custody                

in  the  back  of  his  vehicle.  He  repeatedly  stated  he  was  taking  Defendant  to  jail,  having  her                   

vehicle   towed,   and   having   a   CPS   worker   come   to   take   custody   of   her   6   year   old   daughter.     

However,  officers  are   not  allowed  to  arrest  people  for  civil  infractions.  When  an               35

officer  witnesses  a  person  violating  a  civil  infraction  law,  the  officer  “may  [only]  stop  the                 

person,  detain  the  person  temporarily  for  purposes  of  making  a  record  .  .  .  and  prepare                  

and  subscribe,  as  soon  as  possible  and  as  completely  as  possible,  an  original  and  3                

copies  of  a  written  citation,  which  shall  be  a  notice  to  appear  in  court.”  Indeed,  MCL                  36

764.15  only  allows  an  officer  to  arrest  a  person  without  a  warrant  under  certain                

circumstances,  one  of  which  is  when  a  “felony,  misdemeanor,  or  ordinance  violation  is               37

committed  in  the  peace  officer’s  presence.”  However,  once  a  lawful  arrest  has  been               38

made,  the  officer  must  either  immediately  take  the  defendant  before  a  magistrate,              

presenting  the  complaint  stating  the  criminal  charges,  or  “issue  to  and  serve  upon  the                39

person  an  appearance  ticket”  “directing  [the  defendant]  to  appear  in  a  designated  local               40

criminal   court  at  a   designated   future  time.”  However,  the  deputy  delivered  to  Defendant               41

35  This   complies   with   US   Const,   Am.   IV,   which   secures   the   people   “against   unreasonable   searches   and   
seizures,”   and   the   similar   provision   found   in   Const   1963,   art   I,   §   11.   
36  MCL   257.742(1).    MCL   257.742(5)   states   “the   officer   shall   inform   the   person   of   the   alleged   civil   infraction   
or   infractions   and   shall   deliver   the   third   copy   of   the   citation   to   the   alleged   offender.”    But   the   copy   given   to   
Defendant   did    not    list   an   alleged   civil   infraction,   nor   did   the   officer   inform   her   of   any   alleged   civil   infraction.   
37  An   “ordinance   violation”   is   defined   by   Act   175   of   1927   as   “a   violation   of   an   ordinance   or   charter   .   .   .   that   is   
punishable   by   imprisonment   or   a   fine   that    is   not    a   civil   fine.”    MCL   761.1   (o)(i).   
38  A   fundamental   concept   law   enforcement   must   understand   is   when   they   have   legal   authority   to   arrest.    And   
a    lawful    arrest   is   “the   taking   of   a   person   into   legal   custody   either    under   a   valid   warrant    or   on   probable   cause   
that   the   person   has    committed   a   crime .”     Black’s   Law   Dictionary    (8th   ed),   p   116.     
39  MCL   764.13.   
40  MCL   764.9c   (1).   
41  MCL   764.9f   (1).   
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“the  third  copy”  of  the  ticket  to  be  used  when  “the  violation  is  a  civil  infraction,”  and   not  “the                     

second  copy  which  shall  be  delivered  to  the  alleged  violator  if  the  violation  is  a                 

misdemeanor.”  Meaning,  Deputy  Langlois   never  served  Defendant  a   criminal  ticket,  let             42

alone   one   directing   her   to   report   to   the   local   criminal   court   at   a   designated   future   time.   

Why  is  this  distinction  so  important?  Civil  infractions  are  processed  much  differently              

than  misdemeanors,  and  they  have  vastly  different  consequences.  Act  300  of  1949              

explains  that  “‘Civil  infraction’  means  an  act  or  omission  prohibited  by  law  which  is  not  a                  

crime.”  “A  civil  infraction  action  is  a   civil  action,”  whereas  misdemeanor  cases  are               43 44

governed  by   criminal  procedure.  “If  a  person  wishes  to  deny  responsibility  for  a  civil                45

infraction,  the  person  shall  do  so  by  appearing  for  an  informal  or  formal  hearing,”  and                 46

“[a]n  informal  hearing  will  be  held  unless  a  party  expressly  requests  a  formal  hearing.”                47

However,  misdemeanor  cases  include  arraignments  and  pre-trials,  and  defendants           48

pleading  not  guilty  are  scheduled  for  a  trial  by  jury.  The  57th  District  Court  explains  how                  49

“an  informal  hearing  [is]  different  from  a  trial”  by  stating  “The  attorney  magistrate,  rather                

than  the  district  judge,  usually  presides  over  the  hearing.  Neither  side  may  be  represented                

by  an  attorney.  There  is  no  jury  and  no  court  reporter.”  Civil  infraction  appeals  are                 50

governed  by  MCR  4.101(H),  while  misdemeanor  appeals  are  governed  by  MCL  770.3  and               

MCR  Chapter  7.  Additionally,  misdemeanor  defendants  have  a  “right  to  [a]  speedy  trial,”               51

42  MCL   257.727c   (1)(c)-(d).   
43  MCL   257.6a.   
44  MCL   257.741   (1).   
45  MCR   6.001(B).   
46  MCL   257.745   (5).   
47  MCR   4.101(F)   and   MCL   257.745   (5).   
48  57th   District   Court   website,    District   Court   -   Criminal   
<cms.allegancounty.org/sites/office/DC/SitePages/Criminal.aspx>   (accessed   December   10,   2020).   
49  MCL   774.1b.   
50  57th   District   Court   website,    Hearing   FAQs   
<cms.allegancounty.org/sites/office/DC/Lists/HearingFAQs/Default.aspx>   (December   10,   2020).   
51  MCR   6.004(A).   
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while  civil  infraction  defendants  do  not.  Likewise,  “the  trial  of  criminal  cases  must  be  given                 

preference  over  the  trial  of  civil  cases.”  Thus,  issuing  a  defendant  a  civil  infraction  ticket                 52

provides   entirely   insufficient   notice   for   a   criminal   case   to   proceed   against   her.     

But  Defendant   was  issued  Ticket  SH  166684  on  the  “Civil  Infraction  Copy,”  with  the                

civil  infraction  (C/I)  box  checked  for  TYPE,  listing  the  MCL  CITE  as  750.552  and                

“Trespass”  as  the  DESCRIPTION.  The  deputy  even  checked  the  box  “I  served  a  copy  of                 

the  civil  infraction  upon  the  defendant  .  .  .  I  declare  under  penalties  of  perjury  that  the                   

statements  above  are  true  to  the  best  of  my  information,  knowledge,  and  belief.”  By                

serving  Defendant  the  Civil  Infraction  Copy,  checking  the  civil  infraction  box  for  type,  and                

checking  that  he  “served  a  copy  of  the  civil  infraction  upon  the  defendant,”  the  deputy  put                  

Defendant   on   notice   she   was   charged   with   a   civil   infraction   for   the   November   3rd   events.     

Thus,  as  aforementioned,  from  that  point  on  November  3rd,  the  civil  infraction  action               

had  commenced,  and  Deputy  Langlois  was  required  by  MCL  257.728a(1)  to  “deliver  to  his                

.  .  .  [chief  law  enforcement  officer  of  the  department]  or  to  a  person  duly  authorized  by                   

[that]  chief  to  receive  citations  all  copies  of  such  citation  duly  signed”  by  “the  completion  of                  

his  .  .  .  tour  of  duty”  that  day.  MCL  257.728a(1)  also  requires  the  chief  law  enforcement                   

officer  of  the  department  “or  a  person  duly  authorized  by”  in  the  department  to  “deposit  the                  

original  of  the  citation  with  the  court  .  .  .  not  later  than  3  days  after  the  date  of  the  citation,”                       

which  was  Friday,  November  6th.  However,  as  explained  in  detail  in  Exhibit  1,  upon                

Defendant  calling  both  the  district  court  and  the  Allegan  County  Sheriff’s  Office,  it  was                

revealed  Deputy  Langlois  had  not  even  turned  in  the  ticket  to  his  superiors,  nor  filed  it  with                   

the  court,  by  Thursday,  November  12th.  (This  precluded  Defendant  from  being  able  to               

52  MCR   6.004(B).   
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make  her  denial  within  the  time  period  required  by  MCR  4.101  and  the  10-day  Appearance                 

Date  printed  on  the  ticket.)  After  receiving  the  call  from  Defendant  inquiring  about  the                

status  of  the  ticket,  Allegan  County  Sheriff’s  Office  ticket  processor  Amber  contacted              

Deputy  Langlois  regarding  turning  in  and  filing  the  ticket,  which  led  to  him  filing  the  ticket                  

near  the  close  of  business  on  November  12th.  Due  to  the  misrepresentations  made  by                

Deputy   Langlois,   the   matter   was   from   that   point   on   treated   as   a   misdemeanor   case.     

D. Incomplete   citations   yield   insufficient   service   

Whether  charging  the  accused  with  a  civil  infraction  or  misdemeanor,  due  process              

in  both  the  US  and  Michigan  Constitutions  requires  adequate  notice  and  opportunity  to  be                

heard.  The  law  requires  the  “notice”  be  “prepare[d]  .  .  .  as  completely  as  possible,”  yet                  53 54

the  ticket  given  to  Defendant  has   absolutely  no  descriptive  words  of  the  alleged  illegal                

conduct.  So  too,  MCL  257.728(1)  orders  “the  arresting  officer  shall  prepare,  as  soon  as                

possible  and   as  completely  as  possible,   an  original  and  3  copies  of  a  written  citation  to                  

appear  in  court  containing  .  .  .  the  violation  charged,”  yet  the  deputy  failed  to  describe  the                   

violation  at  all,  let  alone  completely.  The  Code  of  Criminal  Procedure  also  requires  that                

“[a]  complaint  shall  recite  the  substance  of  the  accusation  against  the  accused,”  but  the                

deputy  included  no  substance  of  the  accusation,  instead  just  listing  “MCL  750.552              

Trespass.”  Also,  MCL  257.742  (5)  commands  that  the  “officer  shall  inform  the  person  of                

the  alleged  civil  infraction  or  infractions   and  shall  deliver  the  third  copy  of  the  citation  to  the                   

alleged  offender,”  yet  the  deputy  never  informed  Defendant  of  any  alleged  civil  infraction,               

instead  merely  delivering  to  her  the  third  copy  of  the  citation.  So,  while  the  ticket  served                  

on  Defendant  provides  inadequate  notice  since  the  only  law  cited  on  the   civil  infraction                

53  “Procedural   due   process   requires   notice,   an   opportunity   to   be   heard,   and   an   impartial   decisionmaker.”   
Upper   Peninsula   Power   Co ,   slip   op   at   8   (internal   citations   omitted).     
54  MCL   257.742(1).   See   MCL   257.743(1),   “the   citation   issued   .   .   .   shall   contain   .   .   .   the   civil   infraction   alleged.”   
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ticket  is   not  a  civil  infraction ,  it  is  also  deficient  in  providing  notice  because  it  does  not                   

describe  the  alleged  illegal  conduct  in  any  way.  These  notice  provisions  are  so  essential                

to  due  process  that  MCL  257.728  (7)  even  declares  that  any  “officer  or  magistrate  who                 

violates   this   section   is   guilty   of   misconduct   in   office   and   subject   to   removal   from   office.”  

II. The   process   issued   in   the   action   was   insufficient   

In  addition  to  the   service  of  process  being  wholly  insufficient,  so  too  is  the  process                 

of  action  itself,  giving  rise  to  another  reason  why  this  case  must  be  dismissed.  The  “Due                  55

Process  Clause  offers  two  separate  types  of  protections  -  substantive  and  procedural.”              56

In  criminal  cases,  “the  accused  shall  .  .  .  be  informed  of  the  nature  of  the  accusation.”                   57

This  gets  to  not  only  the  procedural  aspect  of  due  process  protections  (or   how  the  case                  

proceeds),  but  also  the  substantive  aspect  ( what  kind  of  case  is  proceeding).  Here,  the                

process  of  action   issued  was  insufficient,  meaning  the   kind  of  action  commenced  in  this                

case  has  no  basis  in  law.  As  discussed  above,  the  process  of  action   issued   and   served  on                   

Defendant  was  a  civil  infraction,  which  commenced  the  civil  action  against  her,  according               

to  MCL  257.741(1).  As  seen  in  MCL  257.743,  the  notice  by  citation  for  civil  infractions                 

must  include  “the  civil  infraction  alleged;”  however,  there  is  no  civil  infraction  alleged  on  the                 

ticket.  Instead,  the  only  allegation  made  against  Defendant  is  that  of  trespass  -  a   criminal                 

misdemeanor,  cited  as  MCL  750.552.  Indeed,  there  exists  no  civil  infraction  in  MCL               

750.552  for  trespass.  Law  enforcement  cannot   enforce  a  law  that  does  not  exist,  and                

there   exists   no   civil   infraction   trespass   law   with   which   Defendant   may   be   charged.     

III. The   State   has   failed   to   state   a   claim   on   which   relief   can   be   granted   

Although  the  deputy  marked  on  the  ticket  that  Defendant  was  “in  violation  of  State                

55  MCR   2.116(C)(2).   
56   Upper   Peninsula   Power   Co ,   slip   op   at   8   (internal   citations   omitted).   
57  Const   1963,   art   I,   §   20.    See   also   US   Const,   Am   VI.     
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Law,”  he  charged  her  with  criminal  trespass  upon  public  property  while  circulating  a               

petition  on  election  day  -  an  act  which  is  constitutionally  protected  and  which  was  done                 

with  full  compliance  of  relevant  state  laws.  Therefore,  the  State  has  failed  to  state  a  claim                  

upon   which   relief   can   be   granted,   thereby   necessitating   a   dismissal   of   this   case.     58

A. There  is  no  “trespass”  for  a  person  on  government  property  generally             
open   to   the   public     

The  US  Supreme  Court  has  explained  that  “[s]ometimes  the  grossest  discrimination             

can  lie  in  treating  things  that  are  different  as  though  they  were  exactly  alike.”  With  the                  59

township  hall  being  public  property,  the  township  clerk  does  not  have  exclusive  possession               

of  the  property  like  a  homeowner  would  have.  For  example,  the  Michigan  Supreme  Court                

explained  that  “[t]he  right  of  an  individual  to  the  occupation  and  enjoyment  of  his  premises                 

is  exclusive.”  The  Michigan  Supreme  Court  also  explained  that  “[e]very  unauthorized             60

intrusion  upon  the  private  premises  of  another  is  a  trespass,  and  to  unlawfully  invade  lands                 

in  his  possession  is  to  .  .  .  destroy  his  private  and  exclusive  possession.”  However,                 61

“[o]wnership  does  not  always  mean  absolute  dominion.  The  more  an  owner,  for  his               

advantage,  opens  up  his  property  for  use  by  the  public  in  general,  the  more  do  his  rights                   

become   circumscribed   by   the   statutory   and   constitutional   rights   of   those   who   use   it.”   62

Indeed,  a  person  “could  not  be  a  trespasser  while  in  the  pursuit  of  his  lawful                 

business,”  or,  in  other  words,  “cannot  be  treated  as  a  trespasser  for  doing  what  he  had  a                   63

right  to  do.”  This  is  because  the  “United  States  Supreme  Court  has  held  that  criminal                 64

statutes  must  be  scrutinized  with  particular  care,  and  those  that  prohibit  a  substantial               

58  MCR   2.116(C)(8).   
59   Anderson   v   Celebrezze ,   460   US   780,   801   (1983),   quoting    Jenness   v   Fortson ,   403   US   431,   442   (1971).   
60   Herro   v   Chippewa   County   Rd   Comrs ,   368   Mich   263,   269   (1962).   
61   Giddings   v   Rogalewski ,   192   Mich   319,   326   (1916).   
62   Marsh   v.   Alabama ,   326   U.S.   501,   506   (1946).   
63   Fehnrich   v   Michigan   Cent.   R.   Co. ,   87   Mich   606,   610   (1891).   
64   McCausey   v   Hoek ,   159   Mich   570,   571   (1910).   
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amount  of  constitutionally  protected  conduct  may  be  facially  overbroad  even  if  they  have  a                

legitimate  application.”  While  the  deputy  and  clerk  in  this  case  were  incorrectly  stretching               65

the  criminal  trespass  statute  to  Defendant’s  conduct,  this  recent  Michigan  Supreme  Court              

decision  explains  how  a  statute  that  does  criminalize  the  right  of  individuals  to  circulate                

petitions  simply  based  on  a  local  official’s  whim  would  be  struck  down  as  facially                

overbroad.  Thus,  “[i]f  a  defendant  is  given  a  command  to  stop  engaging  in  speech  that  is                  

constitutionally  protected  under  the  circumstances,  the  command  is  by  definition  unlawful.”           

   Moreover,     66

The  requisite  criminal  intent  required  for  conviction  under  the  failure-to-depart            
portion  of  [MCL  750.552]  is  established  by  an  intention  to  remain  upon  the               
lands  of  another   without  lawful  authority  upon  being  requested  to  depart,  [but]              
.  .  .  if  the  act  prohibited  is  committed  in  good  faith  under  claim  of  right  or  color                    
of  title,  although  accused  be  mistaken  as  to  his  right,  unless  it  is  committed                
with  force  or  violence  of  a  breach  of  the  peace,   no  conviction  will  lie .  .  .  .  [To                    
demonstrate  this,  a  correct  jury  instruction  would  be:]  “You  must  determine             
this  issue  as  to  whether  they  had  a  lawful  authority,  or,  in  other  words,  they                 
had  some  good  faith  color  of  right  to  remain  on  the  property  after  having  been                 
asked  to  leave;  and   if  they  claim  or  have  some  color  of  right,  some  lawful                 
authority  or  some  claim  to  remain  there,  then  they  cannot  be  held  criminally               
responsible  under  this  statute  for  their  refusal  to  leave.  The  mere  fact  that  the                
defendants  refused  to  obey  the  request  of  the  police,  as  agents  of  the  Detroit                
Housing  Commission  of  the  city  of  Detroit,  a  municipal  corporation,  to  leave              
the  premises  when  requested  is  not  a  violation  of  the  law  if  they  had  a  lawful                  
authority   to   remain   on   the   property   .   .   .   .”     67

  
This  is  because  our  Michigan  Supreme  Court  has  long  recognized  that  the              

“ownership  [of  public  properties]  is  in  the  whole  people  of  the  state,  and  no  individual  has                  

any  property  right  in  them,”  meaning  the  public  has  access  to  all  public  property  unless  a                  68

law  limits  that  access  for  legitimate  purposes.  In  other  words,  “[t]he  United  States               

Constitution  does  not  forbid  a  State  to  control  the  use  of  its  own  property  for  its  own  lawful                    

65   People   v   Rapp ,   492   Mich   67,   73   (2012)   (internal   citations   omitted).   
66   Hamlin ,   unpublished,   issued   December   10,   2015   (Docket   No.   321352).   
67   People   v   Johnson ,   168   Mich   App   745,   749-751   (1969)   (emphasis   added).   
68   People   v   Collison ,   85   Mich   105,   108   (1891).   
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nondiscriminatory  purpose.”  In  quoting  that  same  US  Supreme  Court  case,  our  Michigan              69

Supreme  Court  stated  “[t]he  State,  no  less  than  a  private  owner  of  property,  has  power  to                  

preserve   the   property   under   its   control   for   the   use   to   which   it   is   lawfully   dedicated.”     70

For  example,  the  government  may  prosecute  for  trespass  when  defendants  are             

“occupying  space  assigned  to  others,”  and  in  so  doing,  “they  attempted  to  use  their                71

claimed  First  Amendment  rights  in  a  manner  that  interfered  with  the  rights  of  others.  Such                 

actions  are  not  within  the  ambit  of  the  First  Amendment  guarantee.”  Similar  trespassing               72

charges  may  be  brought  against  individuals  occupying  part  of  specific  swamp  or              

submerged  state-owned  land,  or  for  those  who  trespass  upon  a  state  correctional  facility,             73

 as  that  property  is  held  for  a  legitimate  purpose  of  nonpublic  access,  and  such                 74

restrictions  to  public  access  those  properties  are  clearly  identified  in  statutes.  However,              

these  extremely  limited  circumstances  are  not  similar  to,  nor  do  they  provide  an  excuse  for,                 

clerks  and  deputies  to  label  township  property  as  “private  property”  that  is  “owned  by  the                 

township  officials”  who  can  tell  individuals  to  leave  simply  because  they  don’t  want  them                

there.  Furthermore,  these   public  property  examples  are  entirely  different  from  owning             

private  property,  like  one’s  home,  and  thus  is  a  good  example  of  how  “the  grossest                 

discrimination   can   lie   in   treating   things   that   are   different   as   though   they   were   exactly   alike.”     

B.    On   Election   Day,   additional   interests   apply   

We  have  the  right  to  peacefully  protest  and  to  petition  our  government  for  a  redress                 

of  grievances.  But,  “the  right  of  peaceful  protest  does  not  mean  that  everyone  with                

69   Adderly   v.   Florida ,   385   U.S.   39,   48   (1966).   
70   People   v   Harrison ,   383   Mich   585,   592   (1970).   
71   People   v   Harrison ,   383   Mich   585,   597   (1970)   (Adams,   J.,   concurring).     
72   People   v   Harrison ,   383   Mich   585,   604   (1970)   (T.M.   Kavanagh,   J.,   concurring)   
73  MCL   324.41512.   
74  MCL   764.23a   (1).   

29   
255



      

opinions  or  beliefs  to  express  may  do  so  at  any  time  and  at  any  place.”  Indeed,  our  First                    75

Amendment  rights  often  intersect  with  the  rights  of  others,  such  as  those  noted  in  2008:                 

“[t]here  is  no  question  about  the  legitimacy  or  importance  of  the  State’s  interest  in  counting                 

only   those   votes   of   eligible   voters.”    On   this   point,   the   Michigan   Constitution   states     76

[T]he  legislature  shall  enact  laws  to  regulate  the  time,  place  and  manner  of  all                
nominations  and  elections,  to  preserve  the  purity  of  elections,  to  preserve  the              
secrecy  of  the  ballot,  to  guard  against  abuses  of  the  elective  franchise,  and  to                
provide   for   a   system   of   voter   registration   and   absentee   voting.     77

  
Our  State  Supreme  Court  summarized  this  as  the  state’s  interest  in  “maintain[ing]  the               

integrity  of  Michigan’s  election  process.”  The  United  States  Supreme  Court  explained             78

that  “the  State  .  .  .  has  an  interest  in  protecting  public  confidence  in  the  integrity  and                   

legitimacy   of   representative   government   .   .   .   because   it   encourages   citizen   participation.”     79

The  fact  is,  though,  that  “state  laws  place  burdens  on  two  different,  although  overlapping,                

kinds  of  rights  -  the  right  of  individuals  to  associate  for  the  advancement  of  political  beliefs,                  

and  the  right  of  qualified  voters,  regardless  of  their  political  persuasion,  to  cast  their  votes                 

effectively.  Both  of  these  rights,  of  course,  rank  among  our  most  precious  freedoms.”               80

Government  restrictions  upon  these  rights  are  generally  acceptable  as  long  as  they  are               

“evenhanded  restrictions  that  protect  the  integrity  and  reliability  of  the  electoral  process              

itself.”  “The  inquiry  is  whether  the  challenged  restriction  unfairly  or  unnecessarily             81

burdens  the  availability  of  political  opportunity.”  Or  to  look  at  it  another  way,  “the  best                 82

means  [of  enhancing  the  ability  of  the  citizenry  to  make  wise  decisions]  is  to  open  the                 

75   Cox   v   Louisiana ,   379   US   559,   574   (1965).   
76   Crawford   v   Marion   County   Election   Bd. ,   553   US   181,   196   (2008).   
77  Const   1963,   art   II,   §   4.   
78   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   594   (1982).   
79   Crawford   v   Marion   County   Election   Bd. ,   553   US   181,   197   (2008)   (internal   citations   omitted).   
80   Anderson   v   Celebrezze ,   460   US   780,   787   (1983).   
81   Crawford   v   Marion   County   Election   Bd. ,   553   US   181,   189-190   (2008),   citing    Anderson ,   460   US   780   (1983).   
82   Anderson,    460   US   780,   793   (1983)   (internal   citations   omitted).   
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channels   of   communication   rather   than   to   close   them.”   83

This  is  precisely  why  we  have  constitutional  protections  for  the  various  forms  of               

political  expression.  “Political  expression  must  be  afforded  the   broadest  protection  in  order              

to  ensure  the  unfettered  interchange  of  ideas  for  bringing  about  of  political  and  social                

change;  debate  on  public  issues  should  be  uninhibited,  robust,  and  wide  open.”  This  last                84

year  undoubtedly  saw  much  debate  on  public  issues,  and  brought  much  discord  over  the                

role  of  government  in  various  aspects  of  our  lives.  In  response  to  government  handling  of                 

COVID19,  Defendant  drafted  the  RFI  Petition,  needing  425,059  signatures  in  a  relatively              

short  time  period  (180  days)  in  order  to  secure  a  place  on  the  2022  general  election  ballot.                   

With  an  entirely  grassroots  effort,  in  a  time  period  in  which  our  Governor  shut  most  of  our                   

state  down,  the  RFI  team  knew  we  needed  petition  circulators  at  as  many  polling  precincts                 

as   possible   on   election   day   to   increase   our   likelihood   of   obtaining   the   required   signatures.   

Throughout  this  entire  incident,  Deputy  Langlois  and  the  township  clerk  kept  saying              

that  the  clerk’s  “ability”  to  decide  whether  she  wanted  us  there  had  nothing  to  do  with,  nor                   

any  impact  on,  Defendant’s  constitutionally-protected  rights.  However,  “[a]ssociating  for           

the  purpose  of  getting  a  [constitutional  amendment]  or  a  legislative  proposal  on  the  ballot                

is   protected   activity   under   the   First   Amendment.”    Also,     85

[T]he  circulation  of  a  petition  involves  the  type  of  interactive  communication             
concerning  political  change  that  is  appropriately  described  as  ‘core  political            
speech.’  The  refusal  to  permit  [Defendant  and  her  circulators  to  circulate  the              
petition  on  the  township  property  on  election  day]  restricts  political  expression             

83   Anderson ,   at   798   (1983),   citing    VA   Pharm   Bd   v   VA   Citizens   Consumer   Council,    425   US   748,   770   (1976).   
84   Eyde   Construction   v   Charter   Twp   of   Meridian ,   119   Mich   App   792,   794-795   (1982)   (emphasis   added).    See   
also    Roth   v   United   States,    354   US   476,   484   (1957).    See   also    Anderson   v   Celebrezze ,   460   US   780,   794   
(1983)   (internal   citations   omitted).   The   United   States   Supreme   Court   also   pointed   out   that   “the   primary   
values   protected   by   the   First   Amendment   [are   embodied   in   our]   profound   national   commitment   to   the   
principle   that   debate   on   public   issues   should   be   uninhibited,   robust,   and   wide-open.”   
85   Deleeuw   v   State   Bd   of   Canvassers ,   263   Mich   App   497,   504   (2004).    See   also    Martin   v   Sec'y   of   State,    280   
Mich   App   417,   434   (2008),   (O'CONNELL,   P.J.,   dissenting)   (specifically   adopted   by   the   Michigan   Supreme   
Court   in    Martin   v   Sec'y   of   State,    755   NW2d   153,154   (2008)   “[W]e   reverse   the   judgments   of   the   Court   of   
Appeals   and   the   Ingham   Circuit   Court   for   the   reasons   stated   in   the   Court   of   Appeals   dissenting   opinion.”).   
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in  two  ways:  First,  it  limits  the  number  of  voices  who  will  convey  [Defendant’s]                
message  and  the  hours  they  can  speak  [by  taking  away  one  of  the  traditional                
times  and  locations  petitions  are  circulated]  and,  therefore,  limits  the  size  of              
the  audience  they  can  reach.  Second,  it  makes  it  less  likely  that  [Defendant               
and  her  volunteers]  will  garner  the  number  of  signatures  necessary  to  place              
the  matter  on  the  ballot,  thus  limiting  their  ability  to  make  the  matter  the  focus                 
of   statewide   discussion.     86

The  securing  of  sufficient  signatures  to  place  an  initiative  measure  on  the              
ballot  is  no  small  undertaking.  .  .  .  [T]he  solicitation  of  signatures  on  petitions                
is  work.  It  is  time-consuming  and  it  is  tiresome  -  so  much  so  that  it  seems                  
that  few  but  the  young  have  the  strength,  the  ardor  and  the  stamina  to                
engage   in   it.   87

[A  local  government  prohibiting  petition  circulating  in  the  outer  edges  of  the              
parking  lot  of  the  polling  location  on  election  day  on  the  whim  of  the  local                 
official]  restricts  access  to  the  most  effective,  fundamental,  and  perhaps            
economical  avenue  of  political  discourse,  direct  one-on-one  communication.          
That  [the  local  officials  left]  open  more  burdensome  avenues  of            
communication,  does  not  relieve  [their]  burden  on  First  Amendment           
expression.  The  First  Amendment  protects  [Defendant’s]  right  not  only  to            
advocate  [her]  cause,  but  also  to  select  what  [she]  believe[s]  to  be  the  most                
effective   means   for   so   doing.   88

Even  our  US  Supreme  Court  “recogni[zed]  that  the  solicitation  of  signatures  for  a  petition                

involves  protected  speech  .  .  .  [covered  by]  the  First  Amendment,  and  that   any  attempt  to                  

regulate  solicitation  would  necessarily  infringe  that  speech.”  For  “our  constitutional            89

command  of  free  speech  and  assembly  is  basic  and  fundamental,  and  encompasses              

peaceful  social  protest  [and  petitioning],  so  important  to  the  preservation  of  the  freedoms               

treasured  in  a  democractic  society.”  Yet,  when  the  actions  of  local  officials,  as  in  this                 90

case,  “burden[]  the  signature-gathering  efforts”  of  Defendant  and  her  volunteer  circulators,             

“voters  are  less  interested  in  the  campaign”  and  will  be  less  likely  to  sign  the  petition.                  91

Indeed,  this  kind  of  government  “action,  in  conjunction  with  the  deadlines  involved  in  this                

86   Meyer   v   Grant ,   486   US   414,   421-422   (1988).   
87   Id.    at   423-424.   
88   Id.    at   424   (internal   citations   omitted).   
89   Meyer   v   Grant,    486   US   414,   n   5   (1988)   (emphasis   added).   
90   Cox   v   Louisiana ,   379   US   559,   574   (1965).   
91   Anderson   v   Celebrezze,    460   US   780,   792   (1983).   
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case,  poses  the  imminent  threat  of  effectively  extinguishing  the  petitions’  power.”             92

Impeding  Defendant’s  ability  to  collect  signatures,  thus,  not  only  infringes  upon  her  own               

rights,  but  also  those  of  other  like-minded  voters.  “The  exclusion  of  [initiative  petitions]  also                

burdens  voters’  freedom  of  association,  because  an  [initiative  petition]  campaign  is  an              

effective  platform  for  the  expression  of  views  on  issues  of  the  day,  and  a  [grassroots                 

initiative   petition   organization]   serves   as   a   rallying   point   for   likeminded   [sic]   citizens.”       93

Ballot  access  implicates  two  distinct  fundamental  rights,  the  right  of            
individuals  to  associate  for  the  advancement  of  political  beliefs,  and  the  right              
of  qualified  voters,  regardless  of  their  political  persuasion,  to  cast  their  votes              
effectively.  Although  neither  of  these  rights  are  expressly  named  in  the             
Constitution,  both  are  basic  to  effective  political  expression  and  merit  strong            
constitutional  protection.  Restrictions  on  access  burden  these  fundamental          
rights   directly.   94

That  is  why  “the  Legislature  specifically  protects  the  interest  of  petition  signers  and               

circulators   in   initiative   and   referendum   situations.”    What’s   more   is   that     95

The  myriad  laws  passed  to  protect  the  sanctity  of  petitions  and  the  public               
measures  that  incorporate  the  petition  into  the  decision-making  process           
provide  ample  support  for  the  proposition  that  petition  signers  possess  a             
legally  protected  interest  in  having  their  signatures  validated,  invalidated,           
empowered,  or  disregarded  according  to  established  law  -  not  the  political             
whimsy  of  a  rogue  signature  counter,  clerk,  or  delivery  man.  Petitions  are  a               
vital  means  of  gathering  the  collective  assent  of  the  people,  and  if  the  law  will                 
not  protect  a  petition  signer’s  interest  in  the  proper  use  of  the  signature,  then                
those  opposed  to  the  petition  may  quickly  find  themselves  without  an             
adversary.   96

C. The  “ordinance”  used  by  the  clerk  and  deputy  was  not  actually  an              
ordinance,   but   simply   a   resolution   

Repeatedly  on  election  day,  the  clerk  and  Deputy  Langlois  told  Defendant  and  the               

other  circulators  they  couldn’t  be  on  township  property  because  there  was  an  “ordinance”               

92   Deleeuw   v   State   Bd   of   Canvassers ,   263   Mich   App   497,   506   (2004).    
93   Anderson   v   Celebrezze,    460   US   780,   788   (1983).   
94   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   588   (1982),   (internal   citations   omitted).   
95   Deleeuw   v   State   Bd   of   Canvassers ,   263   Mich   App   497,   n   2   (2004).   
96   Deleeuw   v   State   Bd   of   Canvassers ,   263   Mich   App   497,   505   (2004).   
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that  said  they  “couldn’t  be  there.”  While  several  of  the  attached  affidavits  include               

observations  and  recollections  of  conversations  that  included  these  statements  from  these             

officials,   this   statement   from   Rebecca   Pfauth’s   affidavit   summarizes   that   exchange:   

Doreen  Dill  and  I  set  up  to  start  circulating  the  Restore  Freedom  Initiative               
Constitutional  Amendment  petitions  at  11:00  am  on  election  day  in  Leighton             
Township.  At  around  11:20  am  MaryLou,  Leighton  Township  Clerk,  came  out             
and  told  us  we  couldn’t  petition  there  because  the  township  has  an  ordinance               
against  it  and  asked  us  to  leave.  Doreen  showed  MaryLou  the  2nd  page  of                
the  pdf  sheet  she  downloaded  from  the  Restore  Freedom  Initiative  site             
regarding   the   constitutional   rights   we   have   to   be   there.   

MaryLou  showed  no  interest  in  hearing  anything  Doreen  was  saying  but  kept              
interrupting  her  to  tell  us  she  didn’t  care  what  that  said  since  she  had  an                 
ordinance.  She  did  ask  if  we  wanted  to  see  it  .  .  .  to  which  Doreen  said  yes                    
and  walked  back  into  the  building  with  her  to  get  it.  .  .  .  Deputy  Langlois                  
showed  up  shortly  after  and  he  told  us  to  leave.  We  tried  to  explain  the  same                  
thing  to  him  as  we  tried  with  MaryLou  and  he  didn’t  show  any  interest  in  why                  
we  were  there  either.  He  said  it  didn’t  matter  why  we  were  there,  the                
township   has   an   ordinance   that   said   we   can’t   be   there.     97

The  initial  problem  with  their  claims,  however,  is  that  the  document  involved  is  a                

resolution,  not  an  ordinance.  Although  the  entire  resolution  is  included  as  an  exhibit,  this                98

portion   from   the   top   of   the   document   clearly   shows   it   is   a   resolution.   

  
Additionally,  it  states  key  phrases  like  “BE  IT  HEREBY  RESOLVED,”  “Nothing  in  this               

resolution,”  and  “the  foregoing  resolution.”  This  distinction  is  important  in  the  context  of  it                

being   the   “responsibility   on   the   part   of   all   citizens   to   obey   all   valid   laws   and   regulations.”   99

MCL  42.20  clearly  states  that  a  “resolution  shall  be  limited  to  matters  required  or                

permitted  to  be  done  by  resolution  .  .  .  and  to  matters  pertaining  to  the  internal  affairs  or                    

97  Exhibit   1,   Affidavits   of   Witnesses,   p.1.   
98  Exhibit   7,   Township   Property   Public   Access   Resolution.   
99   Cox   v   Louisiana ,   379   US   559,   574   (1965).   
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concerns  of  the  township  government.  Any  other  act  of  the  township  board,  and   any  act                 

imposing  a  sanction  for  the  violation  of  the  act,  shall  be  by  ordinance  (emphasis  added).”                 

Additionally,  MCL  41.183  provides  that  “the  township  board  may  provide  in  a  township               

ordinance  a  sanction  for  violation  of  the  ordinance.”  In  fact,  in  our  Code  of  Criminal                 

Procedure,  a  complaint  may  be  written  for  violations  of  law  constituting  felonies,              

misdemeanors  or  ordinance  violations.  Although  Deputy  Langlois  and  the  clerk  were             100

insinuating  that  a  resolution  and  an  ordinance  are  one  in  the  same,  MCL  761.1(o)(i)  clearly                 

defines  an  “ordinance  violation”  as  “[a]  violation  of  an  ordinance  or  charter  of  a  city,  village,                  

township,   or   county   that   is   punishable   by   imprisonment   or   a   fine   that   is   not   a   civil   fine.”   

Indeed,  our  Michigan  Supreme  Court  “presumes  that   ordinances  are  constitutional,            

and  that  the  party  challenging  the  validity  of  the   ordinance  has  the  burden  of  proving  a                  

constitutional  violation.”  Our  Court  of  Appeals  explained  that  it  “interprets   ordinances  in              101

the  same  manner  it  interprets  statutes.”  And  our  United  States  Supreme  Court  stated               102

“properly  drawn  statutes  and   ordinances  [may  include  those]  designed  to  promote  law  and               

order,  protect  the  community  against  disorder,  regulate  traffic,  safeguard  legitimate            

interests  in  private  and  public  property,  or  protect  the  administration  of  justice  and  other                

essential  governmental  functions.”  In  other  words,  citizens  can’t  be  charged  for  violating              103

resolutions ,  and  no  courts  treat  resolutions  the  same  as  ordinances.  So,  the  entire  reason                

why   the   clerk   could   decide   she   didn’t   want   Defendant   there   has   no   legal   basis   whatsoever.     

D. The   subject   matter   of   the   resolution   is   preempted   by   state   election   laws   

As  shown,  the  resolution  has  no  authority  for  criminal  sanctions  for  those  who               

100  MCL   761.1   (c).     
101   People   v   Rapp ,   492   Mich   67,   72   (2012)   (emphasis   added).   
102   People   v   Maggit ,   319   Mich   App   675,   683   (2017)   (emphasis   added).   
103   Cox   v   Louisiana ,   379   US   559,   574   (1965).   
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“violate”   it.    So   too,   the   entire   subject   matter   of   the   resolution   is   preempted   by   state   laws.     

1. The   resolution   recognizes   it   is   preempted   by   Election   Law   

Although  the  township  clerk  and  Deputy  Langlois  said  that  it  didn’t  matter  what  the                

law  or  the  constitution  said  because  the  resolution  said  Defendant  couldn’t  be  on  township                

property  to  circulate  her  petition,  the  resolution  itself  recognizes  that  state  law  controls  with                

regard  to  the  circulation  of  petitions  on  election  day.  The  township  clerk  and  Deputy                

Langlois  claimed  paragraph  3  of  the  resolution  created  the  authority  for  them  to  remove                

Defendant   from   the   property.    That   paragraph   says:   

On  election  day,  when  more  members  of  the  public  require  access  to              
Township  property,  it  shall  be  unlawful  to  erect  a  temporary  or  permanent              
structure  on  Township  property,  or  park  or  leave  any  motor  vehicle  on              
Township  property  beyond  the  time  necessary  to  transact  Township  business            
or  beyond  the  time  the  Township  is  Open  for  business,  without  the  express               
consent   of   the   Township   Clerk   or   other   Township   official.   

However,   paragraph   4   says:   

Nothing  in  this  resolution  shall  be  construed  to  interfere  with  MCL  168.931(k)              
which  allows  a  person  to  disseminate  campaign  literature  on  election  day             
when  a  person  is  beyond  100  ft.  from  an  entrance  to  a  building  in  which  a                  
polling   place   is   located.   

Of  course  MCL  168.931(k)  does  not  actually  mention  “campaign  literature”  and  has              

a  different  focus,  but  it  has  the  same  general  idea.  MCL  168.931(k)  actually  states  “[a]                 

person  shall  not,  while  the  polls  are  open  on  an  election  day,  solicit  votes  in  a  polling  place                    

or  within  100  feet  from  an  entrance  to  the  building  in  which  a  polling  place  is  located.”  Given                    

the  wording  of  paragraph  4  (referencing  campaign  literature  distributed  beyond  the  100  ft.)  it                

appears  they  were  trying  to  encompass  the  various  political  activities  that  must  happen               

outside  of  the  100  ft.  of  the  entrance  on  election  day.  In  addition  to  the  solicitation  of  votes                    

in  MCL  168.931(k),  the  other  political  activities  prohibited  by  state  election  law  within  100                

feet  of  a  polling  precinct  entrance  are,  according  to  MCL  168.744:  persuading  a  person  to                 
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vote  for  or  against  a  candidate,  party  ticket,  or  ballot  question  on  that  ballot;  soliciting                 

donations,  gifts,  contributions,  purchase  of  tickets;  requesting  or  obtaining  signatures  on             

petitions;  or  distributing  campaign  literature  for  candidates  or  ballot  questions.  The  result  is               

clear  -  that  the  resolution  shall  not  be  construed  to  interfere  with  the  First  Amendment  rights                  

we   have,   so   long   as   we   are   abiding   by   state   election   law   in   the   exercise   of   those   rights.     

2. Express   preemption   negates   local   regulation   

“[T]he  state  [can]  preempt[]  a  local  regulation  .  .  .  expressly,  .  .  .  because  the  local                   

regulation  directly  conflicts  with  the  state  law  or  because  the  state  has  occupied  the  entire                 

field  of  regulation  in  a  certain  area.”  So,  a  local  regulation  may  be  expressly  preempted,                 104

“conflict-preempted,”  or  “field-preempted.”  To  the  extent  the  resolution  (paragraph  3)            105

attempts  to  control  who  may  be  at  the  precinct  on  election  day,  or  for  how  long,  the                   

Michigan  Constitution  expressly  preempts  it.  Article  II,  §  4  states  “the  legislature  shall               

enact  laws  to  regulate  the  time,  place  and  manner  of  all  nominations  and  elections,  to                 

preserve  the  purity  of  elections,  to  preserve  the  secrecy  of  the  ballot,  to  guard  against                 

abuses  of  the  elective  franchise.”  So,  by  the  very  language  of  our  state  constitution,  the                 

legislature,   and   not   a   township,   has   the   authority   to   regulate   elections,   and   all   that   entails.     

3. Conflict   preemption   negates   local   regulation   

Regarding  conflict  preemption,  a  township  “is  precluded  from  enacting  an  ordinance             

.  .  .  if  the  ordinance  is  in  direct  conflict  with  the  state  statutory  scheme.”  The  township’s                   106

resolution  directly  conflicts  with  state  election  law  on  several  points.  Act  116  of  1954                

clearly  states  that  it  is  “an  act  to  .  .  .  provide  for  election  officials  and  prescribe  their  powers                     

and  duties  [and]  to  prescribe  the  powers  and  duties  of  certain  state  departments,  state                

104   Michigan   Gun   Owners   v   Ann   Arbor   Public   Schools ,   502   Mich   695,   702   (2018).     
105   Id.    at   701-702.   
106   John   Ter   Beek   v   Wyoming ,   495   Mich   1,   19   (2014)   (internal   citations   omitted).   
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agencies,  and  state  and  local  officials  and  employees.”  Throughout  the  entire             

comprehensive  statutory  scheme,  the  act  provides  exacting  detail  on  the  powers  of  a               

township  clerk  in  election  matters,  and  that  does   not  include  the  unilateral  authority  to                

determine   which   people   may   be   outside   the   polling   precinct   on   election   day.     

Furthermore,  a  “direct  conflict  exists  when  .  .  .  the  ordinance  prohibits  what  the                

statute  permits.”  In  “Presence  of  Public  in  Election  Polling  Places”  it  states  that  not  only                 107

may  “persons  who  have  no  formal  role  in  the  election  process  .  .  .  be  present  in  the  polling                     

places  during  the  hours  the  polls  are  open  for  voting”  but  that  “Michigan  Election  Law  has                  

expressly  recognized  that  persons  other  than  election  officials  may  be  present  in  the               

polling  place  during  the  actual  voting  process.”  It  describes  that  MCL  168.663  “clearly               108

anticipates  that  individuals  other  than  election  officials,  challengers  and  those  actually             

engaged  in  the  process  of  voting  may  be  present  in  the  polling  place.”  “That  other  may  be                   

present  in  the  voting  place  was  also  recognized  by  the  Michigan  Supreme  Court,”  it                

continues.  In  analyzing  the  all  of  Michigan  Election  Law,  it  summarizes  that  “the  rights  of                 

the  public  to  be  present  [even]  during  the  actual  casting  of  a  ballot”  inside  the  polling  room,                   

or  to  be  present  anywhere  else  at  the  polling  precinct  is  subject  only  to  “reasonable                 

restrictions  [that]  the  election  officials  may  impose  to  permit  orderly  ingress  and  egress  to                

the   polling   place   for   those   individuals   actually   in   the   process   of   casting   a   ballot.”     

Defendant’s  vehicle  had  been  on  the  property  less  than  30  minutes  by  the  time  she                 

had  been  asked  to  leave  (and  the  same  is  true  for  the  petition  circulators  originally  there                  

that  day).  Moreover,  her  vehicle  was  parked  at  the  far  edge  of  the  township  parking  lot                  109

and  was  in  no  way  impeding  the  ingress  or  egress  for  voters  into  or  out  of  the  precinct,  nor                     

107   John   Ter   Beek   v   Wyoming ,   495   Mich   1,   20   (2014)   (internal   citations   omitted).   
108  Attorney   General   Opinion,   No.   6488   (January   15,   1988)   (emphasis   added).   
109  See   Exhibit   4,   Satellite   View   of   Parking   Lot.   
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did  the  clerk  nor  law  enforcement  even  allege  that  her  vehicle  was  interfering  with  ingress                 

or  egress.  At  no  point  when  Defendant  was  on  township  property  were  the  parking  spaces                 

all  filled.  In  fact,  the   only  time  ingress  and  egress  was  thwarted  was  when  Deputy  Langlois                  

parked   his  vehicle  at  a  diagonal  angle  in  one  of  the  main  corners  of  the  parking  lot,  which                    

completely  prohibited  traffic  from  using  that  entire  portion  of  the  parking  lot .  A  voter  even                 

approached  Deputy  Langlois,  asking  him  to  move  his  vehicle,  as  the  voter  needed  to  leave                 

so  he  could  go  pick  up  his  daughter  from  school.  Deputy  Langlois  left  his  vehicle  there                  

until  Deputy  Bussell  approached  Deputy  Langlois’  front  passenger  side  window  and  told              

him  he  needed  to  move  his  vehicle  since  there  were  several  cars  having  trouble  accessing                 

the   precinct   with   him   being   parked   in   the   middle   of   that   portion   of   the   parking   lot.   

With  “the  solicitation  of  signatures  for  a  petition  involv[ing]  protected  speech,”  the              110

legislature  crafted  Michigan  Election  Law  to  strike  an  important  balance  between  ensuring              

integrity  of  elections  and  protecting  First  Amendment  freedoms.  One  such  way  was  to               

prohibit  individuals  from  engaging  in  political  activities  within  100  feet  from  the  door  of  the                 

precinct.  But   so  long  as  the  activity  is  not  done  within  100  feet   of  the  door  to  the  precinct,                     

MCL  168.931(k)  and  168.744   allow   persuading  a  person  to  vote  for  or  against  a  candidate,                 

party  ticket,  or  ballot  question;  soliciting  donations  or  contributions;  requesting  or   obtaining              

signatures  on  petitions ;  or  distributing  campaign  stickers  and  literature  for  campaigns.             

While  Defendant  argues  paragraph  4  of  the  resolution  makes  it  clear  that  it  also  allows                

these  activities  beyond  the  100  feet,  to  the  extent  that  the  clerk  and  deputies  considered                 

the  resolution  a  prohibition  of  Defendant  collecting  signatures  well  beyond  the  100-foot              

line,  a  “direct  conflict  exists  [between  the  resolution  and  state  law  because]  the   ordinance                

110   Meyer   v   Grant,    486   US   414,   n   5   (1988).   
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prohibits  what  the  statute  permits .”  This  is  especially  so  because  MCL  168.31  directs               111

the   secretary  of  state  to  “furnish  for  the  use  in  each  election  precinct  .  .  .  a  manual  of                     

instructions   that   includes   .   .   .   procedures   on   prohibiting   campaigning   in   the   polling   places.”   

4. Field   preemption   overrides   local   regulation   

 Again,  if  “the  state  has  occupied  the  entire  field  of  regulation  in  a  certain  area,”  the                   

state  has  effectively  preempted  local  regulation  of  the  same.  “Field  preemption  applies  if               112

the  state  statutory  scheme  pre-empts  the  ordinance  by  occupying  the  field  of  regulation               

which  the  municipality  seeks  to  enter,  to  the  exclusion  of  the  ordinance,  even  where  there                 

is  no  direct  conflict  between  the  two  schemes  of  regulation.”  Further,  when  “the               113

comprehensiveness  of  the  statutory  scheme  established  by  the  state  shows  a  preemptive              

intent,”  the  state  regulation  preempts  local  regulation  on  that  general  topic.  It  is               114

undeniable  that  the  state  has  occupied  the  field  of  election  activity  regulation.  MCL  168.21                

states  that  “the  secretary  of  state  shall  be  the  chief  election  officer  of  the  state  and  shall                   

have  supervisory  control  over  local  election  officials  in  the  performance  of  their  duties               

under  the  provisions  of  this  act.”  Additionally,  the  Michigan  Election  Law’s  stated  purpose               

clearly   identifies   its   comprehensiveness.    Inasmuch,   it   states:   

AN  ACT  to  reorganize,  consolidate,  and  add  to  the  election  laws;  to  provide               
for  election  officials  and  prescribe  their  powers  and  duties;  to  prescribe  the              
powers  and  duties  of  certain  state  departments,  state  agencies,  and  state  and              
local  officials  and  employees;  to  provide  for  the  nomination  and  election  .  .  .                
for  public  office;  to  provide  for  the  resignation,  removal,  and  recall  of  certain               
public  officers;  to  provide  for  the  filling  of  vacancies  in  public  office;  to  provide                
for  and  regulate  primaries  and  elections;  to  provide  for  the  purity  of  elections;               
to  guard  against  the  abuse  of  the  elective  franchise;  to  define  violations  of  this                
act;  to  provide  appropriations;  to  prescribe  penalties  and  provide  remedies;            
and   to   repeal   certain   acts   and   all   other   acts   inconsistent   with   this   act.   

111   John   Ter   Beek   v   Wyoming ,   495   Mich   1,   20   (2014)   (internal   citations   omitted)(emphasis   added).   
112   Michigan   Gun   Owners   v   Ann   Arbor   Public   Schools ,   502   Mich   695,   702   (2018).   
113   Michigan   Gun   Owners   v   Ann   Arbor   Public   Schools ,   502   Mich   695,   703   (2018)   (internal   citations   omitted).   
114   People   v   Llewellyn ,   401   Mich   314,   326   (1977).   
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Likewise,  MCL  168.31  directs  the  secretary  of  state  to  “issue  instructions  and              

promulgate  rules  .  .  .  for  the  conduct  of  elections,”  “advise  and  direct  local  election  officials                  

as  to  the  proper  methods  of  conducting  elections,”  “publish  and  furnish  .  .  .  a  manual  of                   

instructions  that  includes  .  .  .  procedures  on  prohibiting  campaigning  in  the  polling  places,”                

“require  reports  from  the  local  election  officials  the  secretary  of  state  considers  necessary,”               

“investigate  .  .  .  administration  of  election  laws,”  “establish  a  curriculum  for  comprehensive               

training  .  .  .  of  all  .  .  .  township,  and  village  officials  who  are  responsible  for  conducting                    

elections,”  “establish  a  continuing  election  education  program”  for  all  local  clerks,  train  all               

new  local  election  officials  within  6  months,  “establish  a  comprehensive  training  curriculum              

for  all  precinct  inspectors,”  “create  an  election  day  dispute  resolution  team  that  has  regional                

representatives  .  .  .  which  shall  appear  on  site,  if  necessary,”  and  create  “rules  establishing                 

uniform   standards   for   state   and   local   .   .   .   ballot   question   petition   signatures.”   

Also,  MCL  168.641(5)  requires  the  secretary  of  state,  not  local  clerks,  to  “supervise               

the  consolidation  of  all  elections,”  while  MCL  168.662  requires  elections  to  be  held  in                

“publicly  owned  or  controlled  buildings.”  And  MCL  168.932  prohibits  individuals  from             

“organiz[ing]  a  meeting  at  which  absent  voter  ballots  are  to  be  voted.”  Michigan  Election                

Law  also  regulates  the  circulating  of  constitutional  amendment  petitions  (also  known  as              

initiative  or  ballot  question)  in  a  myriad  of  ways.  For  example,  MCL  168.482e  prohibits                

individuals  from  signing  one  with  another  name,  making  a  false  statement  on  a  petition                

certificate,  falsely  signing  as  a  petition  circulator,  signing  for  other  circulators,  etc.,  while               

MCL  168.483a  prohibits  a  “petition  sponsor  of  a  petition  proposing  an  amendment  to  the                

constitution  or  to  initiate  legislation”  from  circulating  “a  petition  or  an  amended  petition  for                

signatures  until  the  petition  or  amended  petition  is  filed  with  the  secretary  of  state.”  Indeed,                 

41   
267



      

MCL  168.931  through  168.947  detail  all  offenses  and  penalties  for  election  violations.              

Thus,  by  regulating  which  petitions  may  collect  signatures  on  precinct  property  (charging              

“violators”  with  trespass  under  MCL  750.552),  the  clerk  and  deputies  turned  election              

related   violations   from   90   day,   $500   misdemeanors   into   30   day,   $250   misdemeanors.     115 116

Clearly,  then,  “[t]he  breadth  and  detail  of  this  statutory  scheme  provides  an              

indication  that  the  Legislature  has  preempted  [this  topic  of  election  regulation],  at  least  to                

the  exclusion  of  a  supplementary  ordinance  such  as  the  one  before  us.”  In  other  words,                 117

this   local   regulation   is   field-preempted   by   Michigan   Election   Law.   

5. The  subject  matter  of  the  resolution  requires  uniform  treatment           
statewide,   thus   necessitating   preemption   

Additionally,  if  “the  nature  of  the  regulated  subject  matter  demands  uniform,             

statewide  treatment”  state  regulation  has  preempted  local  regulation.  Since  “the            118

improper   implementation  of  election  laws  affects  the  process  by  which  citizens  normally              

exercise  their  collective  voice  to  uphold  the  status  quo  or  effectuate  change,”  this  “is                119

clearly   an   area   of   the   law   which   demands   uniform,   statewide   treatment.”   120

It  is  the  legislature’s  job  to  “maintain  the  integrity  of  Michigan’s  election  process.”               121

Indeed,  “the  constitutional  authority  to  enact  laws  to  preserve  the  purity  of  elections  resides                

in  the  Legislature.”  However,  the  township  attempted  to  regulate  election  activity.  And,              122

leaving  the  clerk  unfettered  discretion  to  give  the  necessary  “consent”  for  people  to  be  on                 

township  property  on  election  day  defies  the  “‘purity  of  elections’  concept  [which]              

115  MCL   168.934.    See   also   MCL   168.744(2)   and   (4).   
116  MCL   750.552(3).   
117   People   v   Llewellyn ,   401   Mich   314,   327   (1977).   
118   People   v   Llewellyn ,   401   Mich   314,   326   (1977).   
119   Martin,    at   432   (2008)   (O'CONNELL,   P.J.,   dissenting   -   but   adopted   by   the   Michigan   Supreme   Court).   
120   People   v   Llewellyn ,   401   Mich   314,   327   (1977).   
121   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   594   (1982).   
122   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   596   (1982).   
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unmistakably  requires  .  .  .  fairness  and  evenhandedness  in  the  election  laws  of  this  state.”               

   Indeed,   there   are   significant   similarities   with   the    Socialist   Workers   Party    case.   123

The  instant  case  does  not  involve  a  litigant  who  alleges  unfair  treatment  on               
the  ballot  by  the  legislature  but  rather  unfair  treatment  which  has  prevented              
access  to  the  ballot.  We  take  cognizance  of  this  argument  as  an  art.  2,  Sec.                 
4,  issue  for  two  reasons.  First,  the  phrase,  “The  legislature  shall  enact  laws               
to  preserve  the  purity  of  elections,”  does  not  limit  the  term  “elections”  to  any                
specific  times  or  actions.  Nor  would  it  be  expected  when  the  sentence              
immediately  proceeding  this  clause  mandates  the  Legislature  to  enact  laws  to             
regulate  the  time,  place  and  manner  of  nominations  and  elections.  Clearly,             
the  Legislature  was  meant  to  be  given  constitutional  authority  to  enact  laws              
governing  the  entire  election  process .  Just  as  clearly,   the  election  process             
includes   access   or   failure   to   gain   access   to   the   ballot .   124

As  explained  above,  stopping  Defendant  and  the  other  circulators  from  obtaining             

signatures  in  that  manner  significantly  impacted  their  progress  in  gaining  access  to  the               

ballot.  This  kind  of  government  “action,  in  conjunction  with  the  deadlines  involved  in  this                

case,  poses  the  imminent  threat  of  effectively  extinguishing  the  petitions’  power.”  In  fact               125

our  US  Supreme  Court  “recogni[zed]  that  the  solicitation  of  signatures  for  a  petition               

involves  protected  speech  .  .  .  [that  is  covered  by]  the  First  Amendment,  and  that   any                  

attempt  to  regulate  solicitation  would  necessarily  infringe  that  speech.”  Where  the             126

“subject  matter  of  the  ordinance  .  .  .  involve[s]  the  potential  restriction  of  important  civil                 

liberties  of  the  people,  .  .  .  [the  court]  concluded  that  the  protection  of  these  important  civil                   

liberties   demanded   that   the   state   retain   sole   control”   of   the   subject   matter   regulation.     127

Since  1977,  it  has  been  “clear  that  if  each  locality  in  the  state  of  Michigan  were                  

allowed  to  establish  its  own  [rules  regarding  election  activity],  a  great  deal  of  uncertainty                

123   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   598   (1982).   
124   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   598   (1982).   
125   Deleeuw   v   State   Bd   of   Canvassers ,   263   Mich   App   497,   506   (2004).     
126   Meyer   v   Grant,    486   US   414,   n   5   (1988)   (emphasis   added).   
127   People   v   Llewellyn ,   401   Mich   314,   325   (1977).   
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and  confusion  would  be  created.”  Given  she  was  collecting  425,059  signatures  from  all               128

over   the   state,   the   Court’s   analysis   on   this   topic   is   most   appropriate.    The   Court   continued:   

To  allow  each  of  the  multitude  of  Michigan  localities  to  establish  its  own               
[election  activity  restrictions]  would  be  to  invite  the  cultivation  of  a  legal  thicket               
which  would  make  both  the  scope  of  the  individual  right  to  free  expression               
and  the  permissible  prohibition  of  [election  activity]  well-nigh  impossible  to            
determine.  .  .  .  [T]he  resultant  confusion  and  provocation  of  endless  appeals,              
both  threaten  important  individual  rights  and  undermine  efficiency  in  the            
control  of  [election  integrity].  On  the  one  hand,  the  uncertainty  created  by              
local  [regulations  of  election  activity]  would  effectively  chill  the  right  to  free              
expression,  and  raise  serious  due  process  problems  in  that  .  .  .  there  [is]  little                 
opportunity   to   discover   the   nature   of   the   prohibited   conduct.   129

Thus,  as  part  of  its  field  preemption  analysis,  the  Court  concluded  “the  nature  of  the                 

regulated  subject  matter  may  demand  exclusive  state  regulation  to  achieve  the  uniformity              

necessary  to  serve  the  state’s  purpose  or  interest.”  So,  here,  in  regulating  election               130

activity,  “the  nature  of  the  subject  matter  regulated  call[s]  for  a  uniform  state  regulatory                

scheme,   [where]   supplementary   local   regulation   has   been    .   .   .   preempted.”   131

E. To  the  extent  election  laws  do  not  apply,  local  regulation  is  preempted              
by   state   traffic/vehicle   laws   

To  the  extent  a  part  of  the  township’s  resolution  is  not  preempted  by  state  election                 

law,  it  is  preempted  by  state  traffic/vehicle  laws.  The  Uniform  Traffic  Code,  the  Control  of                 132

Traffic  in  Parking  Areas  act,  and  the  Michigan  Vehicle  Code  work  together  to  regulate                133 134

the  movement  and  parking  of  vehicles.  Moreover,  the  expansive  sections  of  the              135

128   People   v   Llewellyn ,   401   Mich   314,   327   (1977).   
129   People   v   Llewellyn ,   401   Mich   314,   328   (1977).   
130   People   v   Llewellyn ,   401   Mich   314,   324   (1977).   
131   People   v   Llewellyn ,   401   Mich   314,   325   (1977).   
132  Act   62   of   1956.     
133  Act   235   of   1969.   
134  Act   300   of   1949.   
135  The   purpose   of   the   Uniform   Traffic   Code   is   “to   authorize   the   director   of   the   department   of   state   police   to   
promulgate   a   uniform   traffic   code;   to   authorize   a   city,   township,   or   village   to   adopt   the   uniform   traffic   code   by   
reference   without   publication   in   full;   and   to   prescribe   criminal   penalties   and   civil   sanctions   for   violation   of   the   
code.”    The   purpose   of   the   Control   of   Traffic   in   Parking   Areas   act   is   to   “authoriz[e]   local   units   of   government   
to   regulate   and   control   traffic   in   parking   areas;   and   to   provide   a   penalty   for   a   violation   of   this   act.”    Likewise,   
the   purpose   of   the   Michigan   Vehicle   Code   is   “to   provide   for   the   regulation   and   use   of   streets   and   highways;   .   
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Michigan  Vehicle  Code  include  regulation  of  moving  violations  in  work  and  school  zones,               136

moving  violations  causing  injury  or  death,  use  of  cell  phones,  traffic  control  devices               137 138

and  the  posting  of  signs  giving  notice  of  local  traffic  regulations,  traffic  signals  and                139

markings,  accidents,  driving  while  intoxicated  and  reckless  driving,  speed           140 141 142

restrictions,  manner  of  driving  and  passing,  turning  and  starting,  right-of-ways,            143 144 145 146

stopping  and  parking,  equipment  and  inspection  of  vehicles,  etc.  Therefore,  “the             147 148 149

comprehensiveness  of  the  statutory  scheme  established  by  the  state  shows  a  preemptive              

intent,”  for  regulating  the  movement  and  parking  of  vehicles,  but  for  the  few  areas  in                 150

which  they  grant  municipalities  permission  to  pass  additional  regulations.  Thus,  the  ways              

in  which  the  township’s  resolution  attempts  to  prohibit  a  person  from  being  able  to  “park  or                  

leave  an  automobile  .  .  .  on  Township  property,”  or  “park  or  leave  any  motor  vehicle  on                   

Township  property  beyond  the  time  necessary  to  transact  Township  business”  are             

field-preempted   by   the   state   laws   regulating   the   movement   and   parking   of   vehicles.     

Regarding  conflict  preemption,  a  township  “is  precluded  from  enacting  an  ordinance             

.  .  .  if  the  ordinance  is  in  direct  conflict  with  the  state  statutory  scheme.”  Again,  it  is  the                     151

.   .   to   provide   penalties   and   sanctions   for   a   violation   of   this   act;   to   provide   for   the   enforcement   of   this   act;   to   
provide   for   the   creation   of   and   to   prescribe   the   powers   and   duties   of   certain   state   and   local   agencies;   .   .   .   to   
repeal   all   other   acts   or   parts   of   acts   inconsistent   with   this   act   or   contrary   to   this   act.”   
136  MCL   257.601b.   
137  MCL   257.601c.   
138  MCL   257.602b   and   MCL   257.602c.   
139  MCL   257.606.   
140  MCL   257.608   through   MCL   257.616a.   
141  MCL   257.617   through   MCL   257.624b.   
142  MCL   257.625   through   MCL   257.626c.   
143  MCL   257.627   through   MCL   257.633.  
144  MCL   257.634   through   MCL   257.646.  
145  MCL   257.647   through   MCL   257.648.  
146  MCL   257.649   through   MCL   257.655.  
147  MCL   257.672   through   MCL   257.675d.   
148  MCL   257.683   through   MCL   257.714b.   
149  MCL   257.715   through   MCL   257.715a.   
150   People   v   Llewellyn ,   401   Mich   314,   326   (1977).   
151   John   Ter   Beek   v   City   of   Wyoming ,   495   Mich   1,   19   (2014)   (internal   citations   omitted).   
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Uniform  Traffic  Code,  the  Control  of  Traffic  in  Parking  Areas  act,  and  the  Michigan               152 153

Vehicle  Code  that  work  together  to  comprehensively  regulate  the  movement  and  parking              154

of  vehicles.  The  Uniform  Traffic  Code  provides  that  a  “uniform  traffic  code  [will  be]                

promulgated  by  the  director  of  the  department  of  the  state  police”  that  may  be  adopted  by  a                   

township  in  an   ordinance ,  which  “shall  clearly  identify  the  code  adopted  by  reference”               155

and  “shall  be  supplemented  by  a  notice  of  the  purpose  of  the  code  and  the  fact  that  a                    

complete  copy  of  the  code  is  available  for  inspection  by  the  public  at  the  office  of  the  .  .  .                      

township  .  .  .  clerk.”  This  includes  the  “enforce[ment]  [of]  provisions  of  the  uniform  traffic                 156

code  or  ordinance  adopted  under  this  section  in  [a]  parking  lot.”  The  township’s               157

resolution   does   not   comply   with   these   requirements   of   the   Uniform   Traffic   Code.   

Also,  MCL  257.942  allows  a  “township  .  .  by  local   ordinance  .  .  .  [to]  prohibit,                  

regulate,  restrict,  or  limit  the  stopping,  standing,  or  parking  of  vehicles   in  specified  areas  of                 

the  parking  area,”  which  means  the  regulation  by   resolution  of  more  than  just   specified                

areas    of   the   parking   lot   puts   it   in   conflict   with   the   Control   of   Traffic   in   Parking   Areas   act.     

Also,  MCL  257.943  of  the  Control  of  Traffic  in  Parking  Areas  act  states  that  “a                 

person  who  violates  an  ordinance  promulgated  pursuant  to  this  act  is  responsible  for  a  civil                 

infraction.”  Whereas,  MCL  257.951(3)  requires  the  director  of  the  department  of  state              

police  to  specify  whether  a  particular  violation  of  the  uniform  traffic  code  is  a  misdemeanor                 

or  civil  infraction,  where  the  “code  shall  not  impose  a  criminal  penalty  for  an  act  or  omission                   

that  is  a  civil  infraction  under  the  vehicle  code.”  The  township’s  resolution  prohibits  parking                

152  Act   62   of   1956.     
153  Act   235   of   1969.   
154  Act   300   of   1949.   
155  MCL   257.951(1).   
156  MCL   257.952.   
157  MCL   257.951(2).   
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that  “block[s],  obstructs,  impedes,  or  otherwise  interferes  with  employee,  public,  and/or             

commercial  access  to  the  Township  Hall  or  Township  property  thereon,”  for  which  the  clerk                

and  deputies  involved  claim  that  a  violation  is  a  misdemeanor  (cited  under  MCL  750.552).                

However,  MCL  257.676b  of  the  Michigan  Vehicle  Code  considers  it  a  civil  infraction  for  “a                 

person,  without  authority,  [to]  block,  obstruct,  impede,  or  otherwise  interfere  with  the  normal               

flow  of  vehicular  or  pedestrian  traffic.”  Indeed,  the  various  violations  identified  in  the               

Division  of  Stopping,  Standing  and  Parking  of  the  Michigan  Vehicle  Code  are  all  classified                

as  civil  infractions.  Thus,  the  application  of  MCL  750.552  for  a  “violation”  of  the                158

township’s   resolution   is   in   direct   conflict   with   every   conceivable   option   under   state   law.     

Other  parts  of  the  Michigan  Vehicle  Code  conflict-preempt  here.  MCL  257.606’s  title              

includes  “posting  signs  giving  notice  of  local  traffic  regulations;  providing  by  ordinance  for               

impounding   of   motor   vehicle   parked   contrary   to   local   ordinance.”    This   statute     

[D]oes  not  prevent  a  local  authority  with  respect  to  streets  or  highways  under               
the  jurisdiction  of  the  local  authority  and  within  the  reasonable  exercise  of              
police  power  from  .  .  .  (a)  Regulating  the  standing  or  parking  of  vehicles.  (b)                 
Regulating  the  impoundment  or  immobilization  of  vehicles  whose  owner  has            
failed  to  answer  6  or  more  parking  violation  notices  or  citations  regarding              
illegal  parking.  .  .  .  (d)  Regulating  or  prohibiting  processions  or             159

assemblages   on   the   highways   or   streets.   

However,  the  statute  requires  that  “[a]n  ordinance  or  regulation  enacted  under  section              

(1)(a)  [or]  (d)  .  .  .  [is]  not  enforceable  until  signs  giving  notice  of  the  local  traffic  regulations                    

are  posted  upon  or  at  the  entrance  to  the  highway  or  street  or  part  of  the  highway  or  street                     

affected,  as  may  be  most  appropriate,  and  are  sufficiently  legible  as  to  be  seen  by  an                  

ordinarily  observant  person.”  As  the  only  “notice”  of  the  township’s  resolution  came  from               

158  MCL   257.672   through   MCL   257.675d.   
159  A   “local   authority,   [may   provide]    by   ordinance    for   the   impounding   of   any   motor   vehicle   parked   contrary   to   a   
local    ordinance .”   MCL   257.606(5).   The   deputy   often   said   he   was   impounding   Defendant’s   car   for   “violating   
the   ordinance,”   but   it   is   a   resolution   not   ordinance,   there    is   no    ordinance   allowing   the   impounding   of   a   car,   
and   Defendant   had   not   “failed   to   answer   6   or   more   parking   violations   or   citations   regarding   illegal   parking.”   
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the  clerk  verbally  telling  the  petition  circulators  that  there  was  a  resolution,  and  the  clerk                 

providing  a  paper  copy  from  her  office  upon  it  being  so  requested  by  circulator  Doreen  Dill,                  

the   resolution   is   certainly   conflict-preempted   by   the   Michigan   Vehicle   Code,   as   well.     

In  addition  to  the  field-preemption  and  conflict-preemption,  state  law  also  expressly             

preempts   the   township’s   resolution.    MCL   257.605   says   that     

[The  Michigan  Vehicle  Code  applies]  uniformly  throughout  this  state  and  in  all              
political  subdivisions  and  municipalities  in  the  state.  A  local  authority  shall  not              
adopt,  enact,  or  enforce  a  local  law  that  .  .  .  is  otherwise  in  conflict  with  this                   
chapter  [which  includes  MCL  257.606  discussed  above]  or  chapter  VIII.  A             
local  law  or  portion  of  a  local  law  that  imposes  a  criminal  penalty  for  an  act  or                   
omission  that  is  a  civil  infraction  under  this  act,  or  that  imposes  a  criminal                
penalty  or  civil  sanction  in  excess  of  that  prescribed  in  this  act,  is  in  conflict                 
with   this   act   and   is   void   to   the   extent   of   the   conflict.     

F. The   resolution   is   an   impermissibly   overbroad   regulation     

There  is  a  “plain  requirement  for  laws  and  regulations  to  be  drawn  so  as  to  give                  

citizens  fair  warning  as  to  what  is  illegal;  for  regulation  of  conduct  that  involves  freedom  of                 

speech  and  assembly  not  to  be  so  broad  in  scope  as  to  stifle  First  Amendment  freedoms,                  

which  need  breathing  space  to  survive.”  In  other  words,  “those  that  prohibit  a  substantial                160

amount  of  constitutionally  protected  conduct  may  be  facially  overbroad  even  if  they  have  a                

legitimate  application.”  Consequently,  “[f]acial  overbreadth  challenges  to  [a  regulation]           161

have  been  entertained  where  a  [it]  .  .  .  attempts  to  regulate  the  time,  place,  and  manner  of                    

expressive  conduct.”  The  township’s  resolution  certainly  attempts  to  regulate  the  time,             162

place,  and  manner  of  expressive  conduct.  As  the  resolution  states,  the  township  desires  to                

restrict  anything  that  might  impede  public  access  to  township  property  on  election  day,  thus                

making  it  “unlawful  to  .  .  .  park  .  .  .  on  Township  property  beyond  the  time  necessary  to                     

160   Cox   v   Louisiana ,   379   US   559,   574   (1965)   (internal   citations   omitted).   
161   People   v   Rapp ,   492   Mich   67,   73   (2012)   (internal   citations   omitted).   
162   People   v   Rogers ,   249   Mich   App   77,   95-96   (2001).   
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transact  Township  business,”  which  meant  Defendant  was  prohibited  from  circulating  her             

petition   on   the   far   side   of   township   property,   even   though   her   vehicle   impeded   no   access.     

Because  this  “case  involves  a  limitation  on  political  expression  [it  is]  subject  to               

exacting  scrutiny.”  This  is  because  “[t]he  First  Amendment  protects  [Defendant’s]  right             163

not  only  to  advocate  [her]  cause,  but  also  to  select  what  [she]  believe[s]  to  be  the  most                   

effective  means  for  so  doing.”  Additionally,  the  resolution  “impedes  the  sponsor’s             164

opportunity  to  disseminate  their  views  to  the  public.  It  curtails  the  discussion  of  issues  that                 

normally  accompanies  the  circulation  of  initiative  petitions.  And  it  shrinks  the  size  of  the                

audience  that  can  be  reached  .  .  .  [and]  necessarily  reduces  the  quantity  of  expression.”                 165

Therefore,  with  it  clear  that  Defendant’s  constitutionally-protected  political  expression  was            

trampled,  the  exacting  scrutiny  standard  means  that  the  township’s  reasons  for             

implementing  and  enforcing  the  resolution  must  “qualify  as  a  compelling  state  interest.”             166

The  three  “Whereas”  clauses  of  the  resolution  identifying  concerns  including  “persons             

erecting  temporary  structures  on  Township  properties  in  other  municipalities,”  “the  desire  .  .               

.  to  regulate  the  convenient  access  to  Township  property,”  and  being  “able  to  access  and                 

utilize   Township   property”   are   a   far   cry   from   a   compelling   state   interest.     

But  the  second  standard  is  equally  as  unforgiving  of  the  resolution.  The  restrictions               

created  by  the  resolution  must  be  “necessary  to  serve  the  claimed  interests,”  and  the                167

township  certainly  cannot  prove  that  completely  denying  Defendant  the  right  to  circulate  her               

163   Meyer   v   Grant ,   486   US   414,   420   (1988).   See   also    Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   
589   (1982).   It   is   a   “strict   scrutiny   standard   of   review   in   ballot   access   cases.”    Also,    Id.    at   594,   “When   [a   
regulation]   finds   expression   in   restrictions   on   access   to   the   general   election   ballot,   the   restrictions   must   be   
reasonable   and   not   exceed   what   the   compelling   state   interest   actually   requires.”   
164   Id.    at   424   (internal   citations   omitted).   
165   Meyer   v   Grant ,   486   US   414,   419   (1988)   (internal   citations   omitted).   
166   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   591   (1982).   
167   Socialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   591   (1982).   
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petition  and  causing  her  to  be  forcibly  removed  from  township  property  even  did   anything  to                 

serve  their  stated  interests,  let  alone  that  it  was  necessary  to  serve  those  interests.                

Likewise,  the  township  is  required  to  show  that  they  “adopted  the  least  drastic  means  to                 

achieve  its  objective,  thereby  avoiding  unreasonable  burdens  on”  Defendant.  Since            168

Defendant  and  her  vehicle  were  in   no  way  impeding  ingress  or  egress  for  the  polling                 

precinct,   any  other  way  would  have  been  a  less  drastic  means  of  serving  their  claimed                 

interests  than  the  one  they  chose.  Consequently,  because  the  restrictions  in  the  resolution               

are  “not  necessary  to  serve  the  claimed  interests  and  [the  township]  did  not  choose  the                 

least   drastic   means,   [the   resolution]   violates   the   First   and   Fourteenth   Amendments.”   169

Following  the  analysis  of   People  v  Rapp ,  “[t]he  plain  language  of  this  ordinance               

allows  it  to  be  enforced  against   anyone ”  participating  in   any  constitutionally  protected              

political  activity  whose  vehicle  is  parked   anywhere  on  township  property.  Thus,  “this              170

ordinance  .  .  .  criminalizes  a  substantial  amount  of  constitutionally  protected  speech.”              171

With  this  in  mind,  it  “would  certainly  be  dangerous  if  the  legislature  could  set  a  net  large                   

enough  to  catch  all  possible  offenders,  and  leave  it  to  the  courts  to  step  inside  and  say  who                    

could  be  rightfully  detained,  and  who  should  be  set  at  large.”  Conversely,  the  court  must                 172

“not  [be]  prepared  to  rewrite  [this  resolution]  or  to  construe  it  in  an  overly  narrow  or  strained                   

manner  to  avoid  rendering  it  unconstitutional.”  Because  “the  ordinance  is  susceptible  of              173

regular  application  to  protected  expression  .  .  .  the  ordinance  is  substantially  overbroad,               

and  .  .  .  facially  invalid.”  So,  regulation  that  makes  it  “unlawful”  for  Defendant  to  circulate                  174

168   S ocialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   591   (1982).   
169   S ocialist   Workers   Party   v   Sec'y   of   State ,   412   Mich   571,   591   (1982).   
170   People   v   Rapp ,   492   Mich   67,   76   (2012).   
171   People   v   Rapp ,   492   Mich   67,   77   (2012).   
172   Houston   v   Hill ,   482   US   451,   466   (1987).   
173   In   re   Certified   Questions ,   __Mich__,__(2020)   (Docket   No.   161492);   slip   op   at   20.   
174   Houston   v   Hill ,   482   US   451,   467   (1987).   
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petitions   simply   because   the   clerk   withholds   her   consent   is   impermissibly   overbroad.   

G. The   resolution   is   an   impermissibly   vague   regulation     

Courts  must  undertake  virtually  identical  analysis  when  determining  if  a  resolution  is              

impermissibly  vague  in  regulating  a  Defendant’s  conduct.  Here,  where  criminal  charges             

were  issued  because  the  clerk  and  the  deputy  said  Defendant  was  violating  the  resolution,                

it  is  important  to  note  that  “township  business”  is  not  defined  (and  presumably  would                

include  political  expression  activities  that  abide  by  state  statutes,  like  circulating  a  petition               

more  than  100  feet  from  the  polling  precinct  door),  and  the  clerk  is  given   no  parameters                  

within  which  her  decision  to  provide  or  withhold  “consent”  must  be  given  regarding  allowing                

Defendant   to   be   on   township   property.    Even   where   no   free   speech   right   is   implicated,     

Unquestionably,  due  process  requires  [notice  of  which]  conduct  [the           
regulation]  prohibits.  .  .  .  The  constitutional  requirement  of  definiteness  is             
violated  by  a  [regulation]  that  fails  to  give  a  person  of  ordinary  intelligence  fair                
notice  that  his  .  .  .  conduct  is  forbidden  .  .  .  .  [So,  he  shall  not]  be  held                     
criminally   responsible   for   [that]   conduct.     175

In  other  words,  the  township  “may  not  issue  commands  to  .  .  .  citizens,  under                 

criminal  sanctions,  in  language  so  vague  and  undefined  as  to  afford  no  fair  warning  of  what                  

conduct  might  transgress  them.”  Not  only  is  this  resolution  void  “for  vagueness  when  it                176

fails  to  provide  notice  of  the  proscribed  conduct  [but  also  because]  it  confers  unfettered                

discretion  to  those  charged  with  its  enforcement  to  determine  if  [it]  has  been  violated.”  It                 177

is  necessary  for  government  regulations  to  have  “appropriate  limitations  on  the  discretion  of               

public  officials  where  speech  and  assembly  are  intertwined  with  regulated  conduct,  and  for               

all  such  laws  and  regulations  to  be  applied  with  an  equal  hand.”  “Since  we  are                 178

175   People   v   Turmon ,   417   Mich   638,   655-656   (1983).   
176   People   v   Woods ,   241   Mich   App   545,   557   (2000).   
177   People   v   Rogers ,   249   Mich   App   77,   105   (2001).   
178   Cox   v   Louisiana ,   379   US   559,   576   (1965).   
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committed  to  a  government  of  laws,  and  not  of  men,  it  is  of  the  utmost  importance  that  the                    

administration  of  justice  be  absolutely  fair  and  orderly,”  where  no  regulation  is  enforced               179

that  “requires  official  approval  of  local  functionaries  with  standardless,  discretionary  power.”           

   The   uncontroverted   words   of   the   United   States   Supreme   Court   from   1969   say   it   best:   180

The  petitioner  stands  convicted  for  violating  an  ordinance  of  Birmingham,            
Alabama,  making  it  an  offense  to  participate  in  any  “parade  or  processes  or               
other  public  demonstration”  without  first  obtaining  a  permit  from  the  City             
Commission.  .  .  .  The  marchers  stayed  on  the  sidewalks  .  .  .  they  did  not                  
interfere  with  other  pedestrians.  No  automobiles  were  obstructed,  nor  were            
traffic  signals  disobeyed.  .  .  .  [The]  ordinance  [gave  the  officials]  virtually              
unbridled  and  absolute  power  to  prohibit  any  “parade,”  “processession,”  or            
“demonstration”  on  the  city’s  streets  or  public  ways.  For  in  deciding  whether              
or  not  to  withhold  a  permit,  the  [officials]  were  to  be  guided  by  only  their  own                  
ideas  .  .  .  .  This  ordinance  .  .  .  subjecting  the  exercise  of  First  Amendment                  
freedoms  to  the  prior  restraint  of  a  license,  without  narrow,  objective,  and              
definite   standards   to   guide   the   licensing   authority,   is   unconstitutional.   

  
[A]n  ordinance  which,  like  this  one,  makes  the  peaceful  enjoyment  of             
freedoms  which  the  Constitution  guarantees  contingent  upon  the  uncontrolled           
will  of  an  official  -  as  by  requiring  a  permit  or  license  which  may  be  granted  or                   
withheld  in  the  discretion  of  such  official  -  is  an  unconstitutional  censorship  or               
prior  restraint  upon  the  enjoyment  of  those  freedoms.  .  .  .  [A]  person  faced                
with  such  an  unconstitutional  [prior  “express  consent”  regulation]  may  ignore            
it  and  engage  with  impunity  in  the  exercise  of  the  right  of  free  expression  for                 
which   the   law   purports   to   require   [the   permission].    [Internal   citations   omitted].   
  

.  .  .  [This]  was  not  “pure  speech,”  but  the  use  of  public  streets  and  sidewalks,                  
over  which  a  municipality  must  rightfully  exercise  a  great  deal  of  control  in  the                
interest  of  traffic  regulation  and  public  safety.  .  .  .  Governmental  authorities              
have  the  duty  and  responsibility  to  keep  their  streets  open  and  available  for               
movement,  [b]ut  .  .  .  picketing  and  parading  may  nonetheless  constitute             
methods  of  expression,  entitled  to  First  Amendment  protection.  .  .  .  [Streets              
and  parks]  have  immemorially  been  held  in  trust  for  the  use  of  the  public  and,                 
time  out  of  mind,  have  been  used  for  purposes  of  assembly,  communicating              
thoughts  between  citizens,  and  discussing  public  questions.  Such  use  of            
streets  and  public  places  has,  from  ancient  times,  been  a  part  of  the               
privileges,   immunities,   rights   and   liberties   of   citizens.   .   .   .     

  
Even  when  the  use  of  its  public  streets  and  sidewalks  is  involved,  therefore,  a                
municipality  may  not  empower  its  licensing  officials  to  roam  essentially  at  will,              
dispensing  or  withholding  permission  to  speak,  assemble,  picket,  or  parade,            

179   Cox   v   Louisiana ,   379   US   559,   562   (1965).   
180   People   v   Rogers ,   249   Mich   App   77,   96   (2001).   
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according  to  their  own  opinions  .  .  .  .  The  petitioner  was  [told]  under  no                 
circumstances  would  he  and  his  group  be  permitted  to  demonstrate  in             
Birmingham,  not  that  a  demonstration  would  be  approved  if  a  time  and  place               
were   selected   that   would   minimize   traffic   problems.   .   .   .   181

IV. There  is  no  genuine  issue  of  any  material  fact,  and  Defendant  is  entitled  to                
judgment   as   a   matter   of   law  

The  process  of  action  in  this  case  is  insufficient;  the  service  of  process  is                

insufficient;  the  State  has  failed  to  state  a  claim  on  which  relief  can  be  granted;  but  as                   

there  is  also  no  genuine  issue  of  any  material  fact,  Defendant  is  entitled  to  judgment  as  a                   

matter   of   law,   and   this   court   must   render   judgment   in   Defendant’s   favor   without   delay.   182 183

The   summary   of   the   undisputed   facts   of   this   case   are   as   follows:     

Doreen  and  Rebecca  were  circulating  the  RFI  constitutional  amendment           
petition  at  Leighton  Township  Hall  parking  lot  on  election  day.  This  building              
houses  two  polling  precincts.  They  set  up  229  feet  away  from  the  front  door                
of  the  building.  Their  SUV  (and  later,  Defendant’s  car)  was  parked  beyond              
the  parking  lot  pavement,  entirely  on  grass.  They  had  four  small  yard  signs               
and  a  few  small  American  flags  in  the  ground  right  next  to  the  SUV,  and  an                  
18”  wide  by  3  feet  long  folding  table  right  at  the  tailgate  of  the  SUV.  They                  
weren’t  impeding  traffic  or  access  to  the  township  building  or  parking.  Deputy              
Langlois  told  them  they  couldn’t  move  to  the  neighboring  property,  even  with              
the  neighbor’s  permission.  When  voters  approached  to  sign  the  petition,            
Deputy  Langlois  said  the  circulators  couldn't  tell  the  voters  about  the  petition              
and  the  voters  were  not  allowed  to  sign  the  petition.  The  township   resolution               
states  it  limits  who  can  be  on  township  property,  but  paragraph  4  accepts               
people  may  participate  in  political  activities  outside  100  feet  from  the  door.              
The  deputies  and  clerk  said  it  didn’t  matter  what  the  law  said  because  “the                
township  has  an  ordinance  that  says  [Defendant  and  her  circulators]  can’t  be              
there  without  the  clerk’s  permission,  and  the  clerk  wanted  them  to  leave.”              
The  clerk  and  the  deputies  said  they  did  not  care  to  speak  with  Doreen  or                 
Defendant  about  the  law,  the  constitution,  or  the  wording  of  the  resolution.              
The  deputies  stated  if  Defendant  wanted  to  raise  those  points,  she  could  do               
that  at  “her  day  in  court.”  Three  deputies  physically  forced  Defendant  into              
handcuffs  and  across  the  parking  lot  into  Deputy  Langlois’  SUV.  Defendant             
was  not  allowed  to  call  her  husband  to  get  her  6  year  old  daughter,  or  make                  
arrangements  to  move  her  car  off  township  property.  She  was  arrested,  put              
in  handcuffs,  questioned,  never  read  her  rights,  yet  told  she  was  going  to  jail,                
CPS   was   taking   her   daughter,   and   her   car   was   being   impounded.     

181   Shuttlesworth   v   City   of   Birmingham ,   394   US   147,   148-158   (1969).   
182  MCR   2.116(C)(10).   
183  See     MCR   2.116(I).   
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In  other  words,  Defendant  was  on  township  property  circulating  a  petition  on              

election  day;  she  did  not  get  the  express  consent  of  the  clerk  to  be  there;  she  was  told                    

several  times  by  the  clerk  and  the  deputies  that  she  had  to  leave,  for  violating  no  other  law                    

than  “the  property  owner  didn’t  want  her  there;”  and  she  was  arrested  for  trespassing  on                 

the   township   property   as   a   result.    The   only   thing   we   dispute   here   is   the   law.     

The   United   States   Supreme   Court   clearly   explained   that     

The  freedom  of  speech  and  of  the  press  guaranteed  by  the  Constitution              
embraces  at  the  least  the  liberty  to  discuss  publicly  and  truthfully  all  matters               
of  public  concern  without  previous  restraint  or  fear  of  subsequent  punishment.             
The  First  Amendment  was  fashioned  to  assure  unfettered  interchange  of            
ideas  for  the  bringing  about  of  political  and  social  changes  desired  by  the               
people.  .  .  .  [T]he  circulation  of  a  petition  involves  the  type  of  interactive                
communication  concerning  political  change  that  is  appropriately  described  as           
core  political  speech.  .  .  .  [Thus,]  the  solicitation  of  signatures  for  a  petition                
involves  protected  speech.  .  .  .  [Consequently,  here]  the  speech  at  issue  is  at               
the  core  of  our  electoral  process  and  of  the  First  Amendment  freedoms  -  an                
area   of   public   policy   where   protection   of   robust   discussion   is   at   its   zenith.     184

“Although  the  purity  of  elections  concept  has  been  applied  in  different  factual              

settings,  it  unmistakably  requires  .  .  .  fairness  and  evenhandedness  in  the  election  laws  of                

this  state,”  including  township  resolutions  and  ordinances.  However,  the  deputy  and             185

clerk  used  a  local  resolution  with  a  state  criminal  statute  to  thwart  Defendant’s  political                

expression,  disregarding  all  constitutional  and  statutory  safeguards  against  this  very  kind             

of  government  action.  Simply  because  a  clerk  and  deputy  say  constitutional  protections              

and  state  election  laws  don’t  apply  to  the  situation  doesn’t  make  it  so.  Considering  a                 

trespass   ordinance   and   MCL   750.552,   the   Court   of   Appeals   recently   explained   that:   

U.S.  Const.,  Am.  IV,  and  Const.  1963,  art.  1,  §  11,  guarantee  the  right  of  the                  
people  to  be  free  from  unreasonable  searches  and  seizures.  At  the  heart  of               
any  issues  concerning  the  constitutional  guarantee  is  reasonableness.  A           
search  and  seizure  conducted  without  a  warrant  is  unreasonable  per  se,             
subject  to  certain  exceptions.  One  well-recognized  exception  is  that  [a]            

184   Meyer   v   Grant ,   486   US   414,   421-425   and   n   5   (1988)   (internal   citations   omitted).   
185   Socialist   Workers   Party   v   Sec'y   of   State,    412   Mich   571,   598   (1982).   

54   
280



      

custodial   arrest  based  on  probable  cause  is  not  an  unreasonable  intrusion             
under   the   Fourth   Amendment.   186

Here,  the  question  is  “whether  it  was  reasonable  for  an  officer  to  suspect  that  the                 

defendant’s  conduct  was  illegal.”  The  court  “interprets  ordinances  in  the  same  manner  it               187

interprets  statutes.”  So,  given  that  “legislative  bod[ies]  cannot  legitimately  enact  a             188

statute  that  is  repugnant  to  the  Constitution,”  and  that  “the  expression  of  political               189

preference  is  the  bedrock  of  self-governance,”  it  is  not  reasonable  to  conclude  that  the                190

township’s  regulation  allows  an  arrest  for  the  expression  of  political  preference  done  in               

compliance  with  state  laws.  Furthermore,  we  all  have  heard  that  “ignorance  of  the  law  is                 

no  excuse.”  Indeed,  the  United  States  Supreme  Court  proclaimed  that  “[e]very  citizen  is               191

presumed  to  know  the  law.”  Certainly,  this  includes  law  enforcement  officers  who  are               192

not  only  subject  to  all  the  requirements  of  regular  citizens,  but  also  specifically  tasked  with                 

enforcing  that  very  law.  Indeed,  the  deputy  “declare[d]  under  penalties  of  perjury  that               193

the  statements  [in  the  ticket]  are  true  to   the  best  of  [his]  information,  knowledge,  and  belief”                  

because  the  “constitutional  safeguards  relating  to  the  integrity  of  the  criminal  process              

attend  every  stage  of  a  criminal  proceeding,   starting  with  arrest  and  culminating  with  a                

trial.”  Consequently,  “the  conclusion  that  defendant  violated  the  ordinance  was  not             194

objectively  reasonable.”  Therefore,  the  deputy  violated  Defendant’s  right  against           195

186   People   v   Maggit ,   319   Mich   App   675,   682   (2017)   (internal   citations   omitted)   (emphasis   added).   
187   People   v   Maggit ,   319   Mich   App   675,   689   (2017).   
188   People   v   Maggit ,   319   Mich   App   675,   683   (2017)   (internal   citations   omitted).   
189   Michigan   Alliance   for   Retired   Americans   v   Sec'y   of   State ,   unpublished   opinion   of   the   Court   of   Appeals,   
issued   October   16,   2020   (Docket   No.   354993),   at   4.   
190   Deleeuw ,   263   Mich   App   497,   504   (2004)   (cleaned   up)   (internal   citations   omitted).   
191   People   v   Turmon ,   417   Mich   638,   657   (1983).   
192   Georgia   v   Public.Resource.org,     __US__,   140   S.Ct.   1498,   1507   (2020).   
193  These   officers   also   must   specifically   swear   an   oath   to   uphold   the   US   and   Michigan   Constitutions   under   
US   Const,   art   VI;   Const   1963,   art   XI,   §   1;   and   MCL   15.151,   etc.   
194   Cox   v   Louisiana ,   379   US   559,   562   (1965)   (emphasis   added).   
195   People   v   Maggit ,   319   Mich   App   675,   691   (2017).   
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unreasonable  search  and  seizure,  to  be  guaranteed  equal  protection  of  the  laws,  to               196 197

peaceably  assemble  and  petition  the  government  for  a  redress  of  grievances,  to  free               198

speech,   and   against   deprivation   of   life,   liberty   or   property   without   due   process   of   law.   199 200

“It  is  beyond  reasonable  dispute  that  a  trial  court  has  the  authority,  and,  in                

appropriate  cases,  the  duty,  to  enter   permanent  injunctive  relief  against  a  constitutional              

violation.”  With  the  egregious  disregard  of  Defendant’s  rights  shown  by  the  clerk  and               201

the  deputies,  it  is  not  only  appropriate,  but  the  duty  of  the  court,  to  enter   permanent                  

injunctive  relief,  which,  under  this  MCR  2.116(C)(10)  motion,  necessitates  a  dismissal   with              

prejudice   for   any   and   all   charges   against   Defendant.  

CONCLUSION   &   PRAYER   FOR   RELIEF     

Our  very  US  constitution  was  created  to  "secure  the  Blessings  of  Liberty  to               

ourselves  and  our  Posterity  .  .  .  ."  Our  state  constitution  was  established  "to  secure  [the                  202

blessings  of  freedom  from  Almighty  God]   undiminished  to  ourselves  and  our  posterity  .  .  .                 

."  Moreover,  "[a]ll  political  power  is  inherent  in  the  people."  Indeed,  Const  1963,  art  I,                 203 204

§  23  (along  with  US  Const,  Am  IX)  exclaims  that  “the  enumeration  in  this  constitution  of                  

certain  rights  shall  not  be  construed  to  deny  or  disparage  others  retained  by  the  people.”                 

These  are  not  mere  words  on  old  documents,  and  the  conclusion  is  irrefutable:  we  the                 

people  received  all  of  our  blessings,  including  liberty,  from  Almighty  God.  As  citizens,  we                

are  not  limited  to  the  liberties  specifically  “carved  out  for  us”  in  the  state  and  federal                  

196  Const   1963,   art   I,   §   11   and   US   Const,   Am   IV.   
197  Given   he   was   enforcing   the   standardless   whim   of   the   township   clerk,   Defendant’s   Const   1963,   art   I,   §   2   
and   US   Const,   Am   XIV   rights   were   violated.   
198  Const   1963,   art   I,   §   3   and   US   Const,   Am   I.   
199  Const   1963,   art   I,   §   5   and   US   Const,   Am   I.   
200  Const   1963,   art   I,   §   17;   US   Const,   Am   V   and   Am   XIV.   
201   MI   Coalition   of   State   Empl   Unions   v   Civil   Serv   Com'n ,   465   Mich   212,   219   (2001).   
202  US   Const,   Preamble.   
203  Const   1963,   Preamble.   
204  Const   1963,   art   I,   §   1.   
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constitutions,  but  instead  enjoy   all  of  our  rights  from  God  -  enumerated  and  unenumerated.                

We   created   our   state   and   federal   governments   to   secure   those   blessings   of   liberty.     

Thus,  the  government  is  only  authorized  to  act  in  a  way  that  protects  our  God-given                 

blessings.  So,  no  government  body  or  official  may  act  without  the  express  permission  to                

do  so  -  permission  that  must  be  found  in  the  constitution,  possibly  being  further  limited                 205

by  statute.  For,  “there  is  no  law  for  the  [regulation]  of  the  citizens  .  .  .  which  is  not                     

contained  in  or  derived  from  the  Constitution.”  Likewise,  article  II  §  8  recalls,  article  IV  §                  206

20  open  meetings,  article  V  §  10  removal  of  officers,  article  V  §  30  executive  term  limits,                   

article  IV  §  54  legislative  term  limits,  article  VI  §§  2,  12,  16  judicial  term  limits,  article  VI  §                    

25  removal  of  judges,  and  article  XI  §  7  impeachment  of  officers  all  get  to  one  main  point  -                     

constitutional  restraints  are  not  placed  upon  the   people  in  their  exercise  of  liberty,  but                

instead   upon   the    government    in   any   attempt   to   stop   us   from   enjoying   that   liberty.     

Even  more  so,  the  US  Supreme  Court  declared  “the  safeguards  of  liberty  .  .  .  should                  

receive  the  watchful  care  of  those  intrusted  with  the  guardianship  of  the  Constitution  and                

laws.  In  no  other  way  can  we  transmit  to  posterity  unimpaired  the  blessings  of  liberty,                 

consecrated  by  the  sacrifices  of  the  Revolution.”  So,  “it  is  the  duty  of  courts  to  see  that                   207

the  constitutional  rights  of  the  defendant  in  a  criminal  case  shall  not  be  violated.”  For  in                  208

showing  “his  constitutional  right  has  been  violated,  the  law  conclusively  presumes  that  he               

suffered  an  actual  injury.  [Indeed,]  the  whole  body  politic  suffers  an  actual  injury  when  a                 

205  “That   to   secure   these   rights,   governments   are   instituted   among   Men,   deriving   their   just   powers   from   the   
consent   of   the   governed.”    Declaration   of   Indep.    “Our   Constitution   is   clear   that   all   political   power   is   inherent   
in   the   people.   .   .   .   A   constitution   is   made   for   the   people   and   by   the   people.   .   .   .   [and]   does   not   derive   its   force   
from   the   convention   which   framed,   but   from   the   people   who   ratified   it.”     Citizens    at   59-60   (cleaned   
up)(internal   citations   omitted).    “It’s   most   basic   functions   are   to   create   the   form   and   structure   of   government,   
define   and   limit   the   powers   of   government,   and   provide   for   the   protection   of   rights   and   liberties.”     Id.    at   80.   
Further,   our   “Constitution   is   the   bulwark   and   foundation   of   our   laws.”     Id.    at   n   74   (internal   citations   omitted).   
206   Ex   Parte   Milligan ,   71   US   2,   141    (1866).   
207   Ex   Parte   Milligan ,   71   US   2,   124    (1866).   
208   People   v   Murray ,   89   Mich   276,   285   (1891).   
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constitutional  safeguard  erected  to  protect  the  rights  of  citizens  has  been  violated  in  the                

person  of  the  humblest  or  meanest  citizen  of  the  state.”  So,  “[t]he  freedom  of  individuals                 209

verbally  to  oppose  or  challenge  police  action  without  thereby  risking  arrest  is  one  of  the                 

principal   characteristics   by   which   we   distinguish   a   free   nation   from   a   police   state.”     210

Deputy  Langlois  failed  to  remember  this  when  his  ego  would  not  let  him  back  down                

from  his  grossly  inadequate  reading  of  the  township  resolution  and  state  law,  as  shown  in                 

his  replies  to  Defendant’s  requests  to  discuss  the  law.  He  also  failed  to  recognize  that                 211

Defendant,  licensed  as  an  attorney  and  working  in  various  roles  in  government  for  over  16                 

years,  has  taken  the  constitutional  oath  of  office  herself  -  several  times.  Moreover,  “it  is  a                  

lawyer’s  duty,  when  necessary,  to  challenge  the  rectitude  of  official  action  [and]  uphold               

legal  process.”  Likewise,  “[t]he  lawyer  is  a  part  of  a  judicial  system  charged  with                212

upholding  the  law.”  Even  more  so,  “[a]  lawyer  may  refuse  to  comply  with  an  obligation                 213

imposed   by   law   upon   a   good-faith   belief   that   no   valid   obligation   exists.”     214

Defendant  has   not  forgotten,  and  she  defends  the  constitution  everyday.  She  asks              

for  a  dismissal  of  all  charges  and  infractions  from  Ticket  166684   with  prejudice .  Defendant                

asks  this  court  to  order  that  “the  arrest  record  shall  be  removed  from  the  internet  criminal                  

history  access  tool  (ICHAT),”  pursuant  to  MCL  764.26a(1)(a).  Further,  Defendant  asks  this              

court  to  order  that  60  days  from  the  order  of  dismissal  the  “arrest  record,  all  biometric  data,                   

and  fingerprints  shall  be  expunged  or  destroyed,  or  both,  as  appropriate,”  and  “any  entry                

concerning   the   charge   shall   be   removed   from   LEIN,”   pursuant   to   MCL   764.26a(1)(b).   

209   People   v   Murray ,   89   Mich   276,   285,   290   (1891).   
210   Houston   v   Hill ,   482   US   451,   462-463   (1987).   
211  See,   e.g.,   Exhibit   8,   Video   of   Incident   at   0:23,   where   Defendant   tries   to   explain   the   law   to   Deputy   Langlois,   
and   he   repeatedly   refuses,   replying   at   one   point   “that’s   not   how   this   works;   you’re   very   full   of   yourself.”   
212  MRPC   1.0,   Preamble:   A   Lawyer’s   Responsibilities.   
213  MRPC   1.6,   official   comment.   
214  MRPC   8.4,   official   comment.   
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Election Day Success Kit 
 
Restore Freedom Initiative 
 
****If you run out of petitions on election day while you're at the polls, please call 616-303-0134 or 
616-303-0633 so we can have someone trying to deliver some to you right away. 
 
What to Bring 
-Petitions 
-Pens 
-Canopy 
-Sign (If you don't already have one, we will be working with the coordinator assigned to each of the 
200 precincts to make sure they have one to set up at the beginning of the day) 
-Water 
-Snacks 
-Plastic bags (in case you need to protect petitions from rain or wind) 
 
Guidelines 
-Stay 100 feet away from the polling place entrance 
 
Know Your Rights 
-You are allowed to be on the property 
-You are allowed to collect signatures 
-You are allowed to open carry or concealed carry 
-You are allowed to talk with people that are there to vote 
-Michigan Constitution Article I Section 3 protects your right to peacefully assemble, petition the 
government for a redress of grievances, consult for the common good, instruct your representatives. 
Our Election Day efforts to collect signatures fall under all of that. "The people have the right peaceably 
to assemble, to consult for the common good, to instruct their representatives and to petition the 
government for redress of grievances." 
-US Constitution First Amendment protects the right of people basically to assemble and petition the 
government for redress of grievances. Our Election Day efforts are covered by that. "Congress shall 
make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and 
to petition the Government for a redress of grievances." 
 
Harassment 
-If anyone harasses you, respond kindly or simply ignore them. You have a right to be there. However, 
if you feel the situation is escalating beyond control, pick up all your petitions and walk away. 
-If the harassment is violent or criminal, call the police immediately. 
 
Difference between Restore Freedom and Recall Whitmer petition sheets: 
-Restore Freedom is organized by county 
-Recall Whitmer is organized by Township or City 
 
Links 
-Link to video (we don’t have this yet … (RestoreFreedomKH.com/ElectionDay-TrainingVideo… ) 
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#1 Front of Twp Hall

#2 Looking away from Twp Hall
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#3 100 ft Mark from doors
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#5 View showing Hall to Petitioners

#4 Standing at 100 ft mark
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VIDEO   OF   INCIDENT   
https://youtu.be/SyCYNwo_4JA   

  
  
  
  
  
  
  

(UNCONDENSED)   AFTER   ARREST   INTERVIEW   
https://youtu.be/iHIiLchvy58   
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Thigh,   continued   
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Right   Arm   
  

  

   

November   6,   2020   
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Right   Arm,   Continued   
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Right   Arm,   continued   
  

   

November   9,   2020   
  

  

November   9,   2020   
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Right   Arm,   continued   
  

 

November   10,   2020   
  

  

November   10,   2020   
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Right   Arm,   continued   
  

  
   

November   13,   2020   
  

  

November   16,   2020   
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Right   Arm,   continued   
  

 

November   21,   2020   
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Wrist,   continued   
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Wrist,   continued   
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November   13,   2020   
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Knee   
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339



Knee,   continued                                                Calf   
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Zoom in of
Court Copy

Zoom in of
Civil Infraction

Zoom in of
Court Copy
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PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,

v.
VICKIE ROSE HAMLIN, Defendant-Appellant.

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,

v.
BARBARA ELLEN CARTER, Defendant-

Appellant.
Nos. 321352, 322207

Court of Appeals of Michigan
December 10, 2015

         UNPUBLISHED

         Ingham Circuit Court LC Nos. 13-000924-
FH, 3-000917-FH

          Before: Sawyer, P.J., and M. J. Kelly and
Shapiro, JJ.

          PER CURIAM.

         In these consolidated appeals, defendants
appeal by right their convictions following a jury
trial of resisting and obstructing a police officer,
MCL 750.81d(1) and trespass, MCL 750.552. In
Docket No. 321352, defendant Hamlin was
sentenced to 13 months of probation, 36 days of
that to be served in jail with credit for 36 days,
fine, costs and fees, and restitution. In Docket No.
322207, defendant Carter was sentenced to 13
months of probation, 36 days of that to be served
in jail with credit for 36 days, fine, costs and fees,
and restitution. We affirm.

         These cases arise from an incident where
defendants entered a construction site to protest
a pipeline project by Enbridge Energy. Enbridge
held an easement on the property. Defendants
affixed themselves to the construction equipment.
Defendants were told to disengage themselves
from the equipment and leave, but they refused.
They were eventually cut loose and arrested.

         Defendants both contend that insufficient
evidence supports their convictions. This Court
reviews a challenge to the sufficiency of the
evidence de novo. People v Lanzo Constr Co,
272 Mich.App. 470, 473; 726 N.W.2d 746 (2006).

"The evidence is viewed in a light most favorable
to the prosecution to determine whether the trial
court could have found that the essential
elements of the crime were proven beyond a
reasonable doubt." Id. at 474. All conflicts in the
evidence must be resolved in favor of the
prosecution. People v Terry, 224 Mich.App. 447,
452; 569 N.W.2d 641 (1997).

         Section 552(1) of the criminal trespass
statute provides as follows:

(1) Except as otherwise provided in subsection
(2), a person shall not do any of the following: (a)
Enter the lands or premises of another without
lawful authority after having been forbidden to do
so by the owner or occupant or the agent of the
owner or occupant. (b) Remain without lawful
authority on the land or premises of another after
being notified to depart by the owner or occupant
or the agent of the owner or occupant. (c) Enter
or remain without lawful authority on fenced or
posted farm property of another person without
the consent of the owner or his or her lessee or
agent. A request to leave the premises is not a
necessary element for a violation of this
subdivision. This subdivision does not apply to a
person who is in the process of attempting, by the
most direct route, to contact the owner or his or
her lessee or agent to request consent.
         "Merely entering the private property of
another is not an offense unless one has been
forbidden to do so or refuses to depart after
having been told to do so by a proper person."
People v Shankle, 227 Mich.App. 690, 694; 577
N.W.2d 471 (1998). The court instructed the jury
consistent with MCL 750.552(1).

         There is no dispute that defendants Hamlin
and Carter did not have authority to enter on the
property. What is in dispute is whether Enbridge
had the authority to forbid defendants' entry or to
instruct them to leave once there. The answer to
this question turns on whether Enbridge was an
"occupant" of the property. An "occupant" is
defined as "[o]ne who has possessory rights in, or
control over, certain property or premises."
Black's Law Dictionary (9th ed). Although the
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right-of-way did not grant Enbridge possessory
rights in the property, [ 1] it did give it "control
over" the land. The easement indicated that
Enbridge had the authority

to construct, operate, maintain (including cathodic
protection systems), clear, inspect (including
aerial patrol), remove, abandon in place,
reactivate, repair, replace, and reconstruct one or
more pipelines, together with any valves, fittings,
communication systems, protective apparatus
and all other equipment and appurtenances . . .
and to conduct such other activities as may be
convenient in connection therewith as determined
by Grantee, for the transportation of crude oil and
petroleum, and any product, by-product and
derivatives thereof, whether liquid or gaseous, or
any material or substance that can be conveyed
through a pipeline; on over, under, and across a
strip of land[.] [Emphasis omitted.]
         This language gives Enbridge broad control
over the property. Enbridge is given authority to
monitor the pipeline and to move about the
property to make any changes needed to the
pipeline, including reconstructing it if deemed
necessary. Indeed, Enbridge is given the
authority to "conduct such other activities as may
be convenient" to the specif ic act iv i t ies
mentioned, including the authority to determine
for itself what those "other activities" are. In
accord with this broad grant of authority, Enbridge
forbade defendants' entry on the property by
posting signs on the site such as "Keep Out
Construction Zone" and "Approved Access."

         Defendant Hamlin argues that Enbridge's
easement is void because the Michigan Crude Oil
and Petroleum Act (COPA), MCL 483.1 et seq.,
expressly abolished any and all inherent or
implied rights for a person or corporation to do
anything having to do with petroleum pipelines.
However, as plaintiff argues, whether the
easement was valid under COPA is beyond the
scope of this prosecution. In any event, resolution
of the sufficiency challenges rests on whether
Enbridge was in control of the property, which the
evidence established beyond a reasonable doubt.

         The elements required to establish resisting
and obstructing a police officer are: (1) the
defendant assaulted, battered, wounded,
resisted, obstructed, opposed, or endangered a
police officer, and (2) the defendant knew or had
reason to know that the person that the defendant
assaul ted,  bat tered,  wounded, resisted,
obstructed, opposed, or endangered was a police
officer performing his duties. MCL 750.81d(1);
People v Corr, 287 Mich.App. 499, 503; 788
N.W.2d 860 (2010). MCL 750.81d(7)(a) defines
the term "obstruct" as including "the use or
threatened use of physical interference or force or
a knowing failure to comply with a lawful
command."

         Defendants argue that the evidence was
insufficient to prove all elements of the crime of
obstruction because the prosecution failed to
show that they disobeyed a lawful command.
Defendant Carter's argument focusses on an
exchange she had with Sergeant Brown. Also
present was codefendant Lisa Leggio:

Brown: I know you saw me earlier, but I've not
had the chance to come and speak with you. I've
not met you ladies yet, Sergeant Brown, Ingham
County Sheriff's Office. You guys have already
been told that you are under arrest for
trespassing, correct? Leggio: Uh . . . no . . . I've
never been told that I am under arrest for
trespassing. Brown: Well, I am going to tell you
right now that you are under arrest for
trespassing; however, if you guys, um, will
willingly detach yourself from the piece, no
additional charges will occur. Leggio: Okay.
Brown: You will just get the mere trespassing, if
not, additional charges such as
resisting/obstructing the police officer . . . will be
charged. Leggio: Understood. Brown: I am going
to give you guys one opportunity to tell me yes or
no, right but I just need to know what you intend
to do you whether you need to be cut by a special
team that will come out or if you guys are going to
release and let go. Leggio: Cut it up. Carter:
nodding Brown: Okay, cut it.
[ 2]
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         Defendant Carter argues that what Brown
said were queries, not commands. This argument
is unpersuasive. Although Brown did say that she
was going to give defendants "one opportunity to
tell me yes or no, " it is clear Brown was directing
them to detach themselves from the machinery.
Moreover, Brown's commands came after
Ingham County Sheriff's Office Detective Ryan
Cramer told the protestors that they were
trespassing and asked them to remove
themselves from the equipment and leave the
property, and after Ingham County Sheriff's Office
Deputy Greg Harris had twice warned those on
the site that they would be arrested for
trespassing if they remained.

         Defendant Hamlin asserts that the issue of
whether Enbridge was a person the trespass
statute protects should have been submitted to
the jury because it goes to the issue of
lawfulness. "[T]he prosecution must establish that
the officers' actions were lawful." People v
Moreno, 491 Mich. 38, 52; 814 N.W.2d 624
(2012); see also People v Quinn, 305 Mich.App.
484, 494; 853 N.W.2d 383 (2014). However,
there is nothing in the record to indicate that the
command given by Brown was unlawful.
Defendant Hamlin's property rights were not
being invaded, as she had none. And whether
Enbridge had a possessory interest in the
property is not relevant, because there is no
indication that Brown did not believe that
defendants were trespassing on the property.
Under the circumstances, Brown had reasonable
suspicion to arrest defendants for trespassing,
People v Champion, 452 Mich. 92, 115; 549
N.W.2d 849 (1996), and thus, by extension, for
refusing to abide by the command.

         Defendant Cater also argues that the trial
judge's actions pierced the veil of judicial
impartiality. "The Sixth Amendment of the United
States Constitution and article 1, § 20 of the
Michigan Constitution guarantee a defendant the
right to a fair and impartial trial, " People v
Conley, 270 Mich.App. 301, 307; 715 N.W.2d 377
(2006), which includes a neutral and detached
magistrate, People v Cheeks, 216 Mich.App. 470,

480; 549 N.W.2d 584 (1996). A trial court is
presumed to be fair and impartial. People v
Wade, 283 Mich.App. 462, 470; 771 N.W.2d 447
(2009). However, if it is shown that

the trial court's conduct pierces the veil of judicial
impartiality, a defendant's conviction must be
reversed. The appropriate test to determine
whether the trial court's comments or conduct
pierced the veil of judicial impartiality is whether
the trial court's conduct or comments were of
such a nature as to unduly influence the jury and
thereby deprive the appellant of his right to a fair
and impartial trial. [
Conley,
 270 Mich.App. at 307-308 (internal quotation
marks and citation omitted).]
         A trial court has wide discretion and power
concerning the conduct of a trial, but this power is
not unlimited. Conley, 270 Mich.App. at 307-308.
For example, a "trial court's comments must be
fair and impartial, and the court should not make
known to the jury its own views regarding
disputed factual issues, the credibil i ty of
witnesses, or the ultimate question to be
submitted to the jury." People v Anstey, 476 Mich.
436, 453-454; 719 N.W.2d 579 (2006) (citations
omitted). Opinions formed by a judge on the basis
of facts introduced during the proceedings will not
amount to a basis for disqualification, however,
unless they demonstrate a "'deep-seated
favorit ism that would make fair judgment
impossible.'" Cain v Dep't of Corrections, 451
Mich. 470, 496; 548 N.W.2d 210 (1996), quoting
Liteky v United States, 510 U.S. 540, 555; 114
S.Ct. 1147; 127 L.Ed.2d 474 (1994). Similarly,
judicial remarks during the course of proceedings
that are critical, disapproving, or even hostile to
counsel or the parties will not ordinarily support a
finding of judicial partiality. FMB-First Michigan
Bank v Bailey, 232 Mich.App. 711, 728-729; 591
N.W.2d 676 (1998).

         Defendant Carter's argument is focused on
the court's questioning of her with respect to her
test imony regarding whether Brown had
commanded her to do something. The challenged
questioning is the following:
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Court: Ma'am, [Brown] asked you politely to stop
this behavior and leave, was that what you said?
Defendant: I'm sorry? Court: Didn't you say she
asked you to leave? Defendant: She asked me if I
would detach myself. Court: Did you do that?
Defendant: No, I did not. Court: What is the
difference between asking you and commanding
you? Does someone have to say the word, I
command, in order for you to understand the
police officer is directing you to do something?
Defendant: Well, I mean- Court: That's what
you've said here. Defendant: I was just saying it
was a question. Court: It was a question? Did you
answer the question? Defendant: I did answer the
question. Court: What did you say? Defendant: I
said that I wouldn't detach. * * * Court: You think
she needed to command you further to leave?
What did she need to do beyond asking you
politely to leave? I'm just asking because you sit
here and told this jury you weren't commanded
anything, and I thought maybe you had some
distinction I am not aware of. Defendant: Well, my
only point was that it was a question, and I
responded to her that I, that morally I could not
detach myself because I was there for a purpose.
I was . . . there because I believed in what I was
doing.
         A trial court's questioning of a witness must
be limited in scope, material to the issues in the
case, and posed in a neutral manner. People v
Davis, 216 Mich.App. 47, 50; 549 N.W.2d 1
(1996). "As long as the questions would be
appropriate if asked by either party and, further,
do not give the appearance of partiality, . . . a trial
court is free to ask questions of witnesses that
assist in the search for truth." Id. at 52.

         Plaintiff could have asked these questions.
And init ially they seem to be focused on
understanding what distinction defendant Carter
was drawing. However, as the trial court's
questioning advances, the court seems to be
challenging defendant Carter's perception.
However, the court's questions did not evidence a
deep-seated favoritism or antagonism that would
make judgment impossible.

         In any event, any prejudice was cured by
the following jury instruction:

Questions put to witnesses are not evidence. My
questions to witnesses are also not evidence.
You should consider these questions only as they
give meaning to the answers you receive. The
answers of the witnesses supply the evidence,
even on my questions. Now, my comments,
rulings, questions, and instructions are not
evidence and I have a duty to see that this trial is
conducted under the law and to tell you the law
that applies to this matter, but when I make a
comment or give an instruction I'm not trying to
influence your vote or express a personal opinion
about the case. If you believe that I have an
opinion about how you should decide this matter,
pay no attention to that. You're the judges of the
facts and you should decide the case from the
evidence that you receive.
         "It is well established that jurors are
presumed to follow their instructions." People v
Graves, 458 Mich. 476, 486; 581 N.W.2d 229
(1998).

         Defendant Carter also asserts that MCL
750.81d(1) is unconstitutionally vague and
overbroad as applied in this case. When
considering the constitutionality of a statute, the
Court begins with the presumption that statutes
are constitutional and construes statutes
consistent with this presumption unless their
unconstitutionality is readily apparent. People v
Rogers, 249 Mich.App. 77, 94; 641 N.W.2d 595
(2001). The party challenging a statute's
constitutionality bears the burden of proving its
invalidity. People v Sadows, 283 Mich.App. 65,
67; 768 N.W.2d 93 (2009).To ascertain whether a
statute is unconstitutionally vague or overbroad,
the Court considers the entire text of the statute
and any related judicial constructions. Rogers,
249 Mich.App. at 94.

                 A s ta tu te  may be chal lenged as
unconstitutionally vague when (1) it is overbroad
and impinges on First Amendment freedoms, (2)
it does not provide fair notice of the conduct
proscribed, or (3) it is so indefinite that it confers
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unstructured and unlimited discretion on the trier
of fact to determine whether the law has been
violated. People v Noble, 238 Mich.App. 647,
651; 608 N.W.2d 123 (1999). A statute provides
fair notice when it provides a person of ordinary
intelligence a reasonable opportunity to know
what is prohibited. Id. at 652. "A statute is
sufficiently definite if its meaning can fairly be
a s c e r t a i n e d  b y  r e f e r e n c e  t o  j u d i c i a l
interpretations, the common law, dictionaries,
treatises, or the commonly accepted meanings of
words." Id. But "[a] term that requires persons of
ordinary intelligence to speculate about its
meaning and differ on its application may not be
used." People v Hrlic, 277 Mich.App. 260, 263;
744 N.W.2d 221 (2007).

         MCL 750.81d provides in part as follows:

(1) Except as provided in subsections (2), (3),
and (4), an individual who assaults, batters,
wounds, resists, obstructs, opposes, or
endangers a person who the individual knows or
has reason to know is performing his or her
duties is guilty of a felony punishable by
imprisonment for not more than 2 years or a fine
of not more than $2, 000.00, or both. * * * (7) As
used in this section: (a) "Obstruct" includes the
use or threatened use of physical interference or
force or a knowing failure to comply with a lawful
command.
         Defendant Carter argues that because the
statute does not define "lawful command, " it
does not provide notice of what conduct is
proscribed and provides unfettered discretion to
the fact-finder. This argument is without merit. A
reasonable person of ordinary intelligence would
know what is prohibited. Grayned v City of
Rockford, 408 U.S. 104, 108-109; 92 S.Ct. 2294;
33 L.Ed.2d 222 (1972). That a person might
believe a command given is unlawful only to find
out that it was does not render the statute vague.
The statute cannot account for each and every
situation where a command given is lawful, or is
not, or even whether the action constitutes a
command (as was argued here). "Condemned to
the use of words, we can never expect
mathematical certainty from our language." Id. at

110. Further, "[c]harging the fact-finder with the
distinct assignment of determining actual
knowledge does not confer unstructured and
unlimited discretion on the trier of fact to
determine whether an offense has been
committed." People v Nichols, 262 Mich.App.
408, 413-414; 686 N.W.2d 502 (2004).

         Defendant further argues that the statute is
overbroad because it criminalizes protected
speech,  thereby impinging on the First
Amendment freedoms. In broad terms, "the First
Amendment means that government has no
power to restrict expression because of its
message, its ideas, its subject matter, or its
content." Police Dep't of the City of Chicago v
Mosley, 408 U.S. 92, 95; 92 S.Ct. 2286; 33
L.Ed.2d 212 (1972). A law may be found to be
unconstitutionally overbroad only where it
"'reaches a substantial amount of constitutionally
protected conduct.'" People v Rapp, 492 Mich.
67, 73; 821 N.W.2d 452 (2012), quoting Village of
Hoffman Estates v The Flipside, Hoffman
Estates, Inc, 455 U.S. 489, 494; 102 S.Ct. 1186;
71 L.Ed.2d 362 (1982). "[C]riminal statutes must
be scrutinized with particular care, and those that
prohibit a substantial amount of constitutionally
protected conduct may be facially overbroad even
if they have a legitimate application." Rapp, 492
Mich. at 73 (citations omitted).

         The First Amendment does not extend
protection to those refusing to comply with a
lawful command. If a defendant is given a
command to stop engaging in speech that is
c o n s t i t u t i o n a l l y  p r o t e c t e d  u n d e r  t h e
circumstances, the command is by definition
u n l a w f u l .  F u r t h e r ,  t h e  s t a t u t e  i s  n o t
constitutionally overbroad as applied here
because defendants' conduct clearly fell within
the bounds of behavior the statute was designed
to prohibit. Defendants were on notice that they
were trespassing and they knew Sergeant Brown
was performing her duties. They engaged in an
act of civil disobedience in order to make a
political point. They had no First Amendment right
to engage in criminal trespass. See Cholmakjian
v Bd of Trustees of Mich. State Univ, 315 F.Supp
1335, 1345 (WD Mich, 1970) (finding that the
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complainants were "being prosecuted in good
faith for their violation of a valid trespass statute"
[internal quotation marks and citation omitted]).
Accord ing ly ,  defendants have fa i led to
d e m o n s t r a t e  t h a t  M C L  7 5 0 . 8 1 d ( 1 )  i s
unconstitutionally vague and overbroad as
applied in this case.

         Affirmed.

          Douglas B. Shapiro, P.J. (concurring in part
and dissenting in part)

         I concur in the majority's affirmance of
defendants' trespass convictions. I would,
however, reverse the resisting and obstructing
convictions for the reasons stated below.

         These cases arise from defendants' protest
at an Enbridge Energy (Enbridge) pipeline
construction site located at Grimes Road and
Dexter Trail in Stockbridge, Michigan. On July 22,
2013, defendants Vickie Hamlin and Barbara
Carter ,  a long wi th numerous addi t ional
protestors, went to the pipeline construction site
to protest against the Enbridge project. Ingham
County Sheriff's Office Detective Ryan Cramer
testified that when he arrived on scene around
6:00 a.m. he observed about 40 individuals on
the property. He stated that he was approached
by someone claiming to be a negotiator for the
group, who told him she did not have permission
to be on the property. He testified that when he
activated the overhead lights on his vehicle
several individuals scattered.

         Cramer testified that he initially arrested
eight people for trespassing and that, after that,
four people remained on the property, attached to
separate pieces of machinery on separate
portions of the property. It is undisputed that
defendant Carter and Lisa Leggio[ 1] fastened
themselves to each other and a front end loader
using a device known as a "sleeping dragon."[

2]Further, at a separate location along the
pipel ine,  defendant Haml in and Wi l l iam
Lawrence[ 3]fastened themselves to each other
and to an excavator using a similar device.
Cramer testified that he told them that they were
trespassing and asked them to remove

themselves from the equipment and leave the
property, but they did not leave. Ingham County
Sheri f f 's Off ice Sergeant Mel issa Brown
responded to the scene following Cramer's call
for backup. She also spoke with defendants, but
they did not release themselves, so the Michigan
State Police cut team was called to remove them
from the machinery. Defendants were then taken
into police custody.

         I. SUFFICIENCY OF THE EVIDENCE

         Defendants argue that there was insufficient
evidence to support their convictions for resisting
and obstructing a police officer.

         MCL 750.81d(1) provides that an individual
is guilty of resisting and obstructing if she
"assaults, batters, wounds, resists, obstructs,
opposes, or endangers a person who the
individual knows or has reason to know is
performing his or her duties." The word "obstruct"
is statutorily defined to include "the use or
threatened use of physical interference or force or
a knowing failure to comply with a lawful
command." MCL 750.81d(7)(a). In this case, the
only theory presented to the jury was whether
defendants failed to comply with a lawful
command from a police officer.[ 4] Thus, the
question on appeal is whether Brown issued a
"command" to defendants.

         The word "command" is not statutorily
defined and caselaw provides no elucidation as to
i ts meaning. "When statutory terms are
undefined, we interpret the terms according to
their plain and ordinary meaning, and may
consult dictionary definitions to accomplish this
task." People v Juntikka, ___Mich App __, __;___
N.W.2d___ (2015); slip op at 2. As defined in
relevant part by Random House Webster's
College Dictionary (2001), "command" means (1)
"to direct with specific authority; order;" (2) to
"require authoritatively; demand;" and (3) to
"issue an order or orders." It is also defined as
"an order given by one in authority." Id. Similarly,
Black's Law Dictionary  (10th ed) defines
"command" as "[a]n order; a directive." An "order"
is defined in relevant part as "an authoritative
direction or instruction; command." Random
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House Webster's College Dictionary (2001).
Thus, a police officer must specifically direct or
order an individual to take a specified action
before the officer's statements will constitute a
command for purposes of MCL 750.81d.

         The record shows that Brown never actually
directed defendants to release themselves from
the machinery. With regard to defendant Hamlin
and Lawrence, Brown testified that when she
arrived she "asked . . . if they were aware that
they were on private property." She said that they
smiled politely, but did not answer. In response,
she said she "informed them that they were on
private property and that they had the opportunity
to leave without being arrested." She said that
they conferred, but decided not to leave. At that
point, another individual who had been standing
by defendant Hamlin and Lawrence decided to
leave. He was not arrested. Brown testified that
after that person left, she "advised them that they
were going to be arrested for trespassing."
Subsequently, when asked if she gave additional
"commands" to Hamlin and Lawrence, Brown
testified that when it became clear that a specialty
team was going to have to cut them from the
machinery, she:

gave them the opportunity to say, you are only
under arrest for trespassing right now. If you
release yourself from the device that you have
yourself attached to, you will only receive the
trespassing charge. If you do not remove yourself
from your device you will be charged additionally
with resisting and obstructing.
         Brown testified that defendant Hamlin's
response was to ask if they could confer with
each other. Brown allowed them to confer. When
they were done, she testified she "asked them
what their decision was, if they were going to let
go." She said that Lawrence advised her that they
had decided they were not going to let go.

         Brown testified that her final statements to
defendants were recorded on the cut team's
video. On the video, Brown engaged in the
following colloquy with defendant Carter and
Leggio:

Brown: I know you saw me earlier, but I've not
had the chance to come and speak with you. I've
not met you ladies yet, Sergeant Brown, Ingham
County Sheriff's Office. You guys have already
been told that you are under arrest for
trespassing, correct? Leggio: Uh . . . no . . . I've
never been told that I am under arrest for
trespassing. Brown: Well, I am going to tell you
right now that you are under arrest for
trespassing; however, if you guys, um, will
willingly detach yourself from the piece, no
additional charges will occur. Leggio: Okay.
Brown: You will just get the mere trespassing, if
not, additional charges such as
resisting/obstructing the police officer . . . will be
charged. Leggio: Understood. Brown: I am going
to give you guys one opportunity to tell me yes or
no, right but I just need to know what you intend
to do you whether you need to be cut by a special
team that will come out or if you guys are going to
release and let go. Leggio: Cut it up. Carter:
(nodding) Brown: Okay, cut it. [emphasis added.]
         The video also shows that Brown similarly
addressed defendant Hamlin and Lawrence:

Brown: Sergeant Melissa Brown, Ingham County
Sheriff's Office, [We're] going to give you one
more opportunity to let go, or you're going to be
cut out, the cut team is here, they're ready to go,
if you refuse to do that there's going to be the
additional charge of resisting and obstructing, are
you understanding? You two, can I have your last
decision? Are you guys willing to let go and
peacefully let go, or do you need to be cut out?
Hamlin: We're staying. Brown: You're staying?
Lawrence: I'm staying. Brown: You're staying?
Ok. [emphasis added.]
         When viewed in the light most favorable to
the prosecution, there was insufficient evidence
for a jury to convict defendants of obstructing
Brown. The evidence was that they were told they
were under arrest for trespassing, that they were
asked to voluntarily release themselves, and that
they were warned that if they did not comply they
would be charged with resisting and obstructing a
pol ice off icer.  Brown's test imony further
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establishes that when she was asking them to
voluntar i ly release themselves from the
machinery she was hoping to negotiate an
agreement whereby defendants would voluntarily
release themselves.

         There is a fundamental distinction between
a command and a question or request. That
distinction is often a critical one. Questions-even
questions asked by uniformed police officers-are
not equivalent to a command or an order directing
an individual to take a specified action. If an
officer asks the driver of a vehicle if he or she will
open his or her trunk, or asks a homeowner to
open his or her front door and the person does
so, that is considered a voluntary action, not a
response to a command.[ 5] Similarly, although a
person in police custody may request an attorney,
we have held that the right to counsel is not
implicated by mere ambiguous or equivocal
references to an attorney and that in such a case
police officers may continue questioning the
detainee. People v Adams, 245 Mich.App. 226,
237-238; 627 N.W.2d 623 (2001) (holding that the
statement, "Can I talk to him [a lawyer] right
now?" was an "utterance . . . not sufficient to
invoke the right to counsel and cut off all further
questioning" because the context indicated that
the defendant was seeking clarification regarding
if and when he could speak to a lawyer).

         I can see no reason why the same principle
should not apply to charges that a person
disobeyed a police command. The record in this
case clearly established that defendants were
asked if they would release themselves and were
not given a direct unequivocal command.

         One may perhaps argue that defendants
should not avoid prosecution because the officers
were polite enough to request, rather than
command, compliance. However, commands can
also be given politely and in a free society saying
"no" to a police request is not felonious. Indeed, if
someone may be charged on the basis of
decl ining a request  to take act ion, then
defendants' argument that the statute is
unconstitutional cannot be so readily dismissed.

         Ultimately, this case, like every case, is

about the application of facts and law, not about
whether we wish to support the law enforcement
officers or whether these defendants acted
foolishly. Defendants' behavior may have been
unnecessari ly provocative and worthy of
disapproval. However, the behavior of these
particular defendants should not lead us to blur
the critical line between a police request and a
police command. That line is essential to the rule
of law and the bedrock freedoms of our country,
and it is the role of the judiciary to assure its
clarity and integrity.

         II. JUDICIAL IMPARTIALITY

         I also conclude that when the trial judge
questioned defendant Carter at the end of cross-
examination, the judge pierced the veil of judicial
impartiality.

         "The Sixth Amendment of the United States
Constitution and article 1, § 20 of the Michigan
Constitution guarantee a defendant the right to a
fair and impartial trial, " People v Conley, 270
Mich.App. 301, 307; 715 N.W.2d 377 (2006),
which inc ludes a neutra l  and detached
magistrate, People v Cheeks, 216 Mich.App. 470,
480; 549 N.W.2d 584 (1996). "A judge's conduct
pierces [the veil of judicial impartiality] and
violates the constitutional guarantee of a fair trial
when ,  cons ide r i ng  the  to ta l i t y  o f  t he
circumstances, it is reasonably likely that the
judge's conduct improperly influenced the jury by
creating the appearance of advocacy or partiality
against a party." People v Stevens, 498 Mich.
162, 164; __ N.W.2d __(2015).

In evaluating the totality of the circumstances, the
reviewing court should inquire into a variety of
factors, including the nature of the judicial
conduct, the tone and demeanor of the trial judge,
the scope of the judicial conduct in the context of
the length and complexity of the trial and issues
therein, the extent to which the judge's conduct
was directed at one side more than the other, and
the presence of any curative instructions. [
Id
. at 172.]
         The inquiry into judicial impropriety is fact-
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specific and "a single instance of misconduct may
be so egregious that it pierces the veil of
impartiality, " such as when a trial court's colloquy
with a criminal defendant improperly invades the
"province of the jury on the crucial issue which
was theirs to decide." Id. at 171-172.

         Here, defendant Carter testified on her own
behalf. At the end of cross-examination, the trial
judge asked Carter the following questions:

Court: Ma'am, [Brown] asked you politely to stop
this behavior and leave, was that what you said?
Defendant: I'm sorry? Court: Didn't you say she
asked you to leave? Defendant: She asked me if I
would detach myself. Court: Did you do that?
Defendant: No, I did not. Court: What is the
difference between asking you and commanding
you?
         Does someone have to say the word, I
command, in order for you to understand the
police officer is directing you to do something?

Defendant: Well, I mean- Court: That's what
you've said here. Defendant: I was just saying it
was a question. Court: It was a question? Did you
answer the question? Defendant: I did answer the
question. Court: What did you say? Defendant: I
said that I wouldn't detach. Court. All right. So
she asked you politely, and the question was, I
guess, you say to leave, and you said you would
not do that, and you think that she needed to
command further? Defendant. I politely told her
that I was staying. Court. You think- Defendant.
For reasons. Court: You think she needed to
command you further to leave? What did she
need to do beyond asking you politely to leave?
I'm just asking because you sit here and told this
jury you weren't commanded anything, and I
thought maybe you had some distinction I am not
aware of. Defendant: Well, my only point was that
it was a question, and I responded to her that I,
that morally I could not detach myself because I
was there for a purpose. I was, I was there
because I believed in what I was doing.
         It is with this colloquy in mind that we must

consider the Stevens factors. The first factor
requires us to consider the nature of the judicial
intervention. Stevens, 498 Mich. at 172. Here, the
broad nature of the judicial intervention-
questioning of a witness by the trial court-is, of
course, not itself improper. See MRE 614(b)
(permitting judicial questioning of witnesses).
Such questioning can "produce fuller and more
exact testimony or elicit additional relevant
information." Stevens ,  498 Mich. at 173.
However, a judge's ability to question a witness is
not unlimited. Id. at 174. The judge's questioning
in this case did not seek clarification of a fact, but
exhibited disbelief in defendant Carter's legal
defense, i.e. that the words spoken by the officer
were not a command. See id. ("It is inappropriate
for a judge to exhibit disbelief of a witness,
intentionally or unintentionally.").

         Moreover, the force of the judge's questions
was heightened because they were directed to
one of the defendants. See id. at 175 ("A judge
must proceed with particular care when engaging
with a criminal defendant."). The judge's
questioning telegraphed to the jury that he
personally disagreed with defendant Carter's
definition of "command." See id. at 174 (holding
that a judge should "not permit his own views on
disputed issues of fact to become apparent to the
jury"). The effect of this questioning was further
compounded by the fact that the only contested
issue with regard to the resisting and obstructing
charge was whether defendants failed to obey a
lawful  command. The court 's quest ions,
ultimately, "did not clarify a confusing point or
elicit additional relevant information." Id. at 185.
Instead, like the judge in Stevens, the judge's
questioning in this case "inappropriately exhibited
disbelief of the defendant." Id. Further, the
questions undercut the defense theory on the
resist ing and obstructing charge that no
command had been given. The fact that the judge
intervened in this matter at the end of defendants'
proofs while questioning one of defendants on an
issue that went to the heart of the more serious
charge is a further indication that the judge's
questioning was improper. This factor weighs
heavily in favor of a finding of judicial partiality.
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         Next, a reviewing court should consider the
judge's tone and demeanor. Id. at 172. Here,
Hamlin's trial counsel indicated that "when the
court went over it again and again both in
frequency and in the tone, the raising of the voice
on the word command overly emphasized that, in
essence, [the judge was] telling the jury that a
request or a question is a command." Moreover,
"the very words and sequence of questions
employed" indicated that the judge believed
defendant Carter's testimony lacked credibility.
See id. at 186. The judge's statement "I'm just
asking you because you sit here and told this jury
you weren't commanded anything, and I thought
maybe you had some distinction I am not aware
of, " clearly exhibits not only disbelief of
defendant Carter's testimony, it also clearly
indicates, as Hamlin's trial counsel pointed out,
that the judge believed that a command had
actually been given. Accordingly, this factor also
weighs in favor of a finding of judicial partiality.

         As the reviewing court we must also
consider the scope of the conduct in light of the
trial's complexity. Id. at 172. This was a two-day
trial of three defendants before a single jury. The
witnesses consisted solely of lay witnesses,
including defendants. The testimony of each
witness was fully developed by the prosecutor
and the defense attorneys. Numerous questions
were asked of Brown and defendants as to
whether a command was given and a video of the
final interaction between Brown and defendants
was played for the jury. The judge's questions,
although directed to the heart of the resisting and
obstructing charge, were unnecessary in light of
the straightforward nature of the issues and the
extensive questioning that had already occurred.
Accordingly, the information presented in this trial
did not warrant judicial intervention severely
discrediting the defense to the resisting and
obstructing charges. This factor weighs in favor of
a finding of judicial partiality.

         It is also appropriate to consider whether
the judge's intervention was directed at one side
more than the other. Id. at 172. Here, the judge
questioned both defense and prosecution
witnesses. However, the court's questioning of

the prosecution witnesses was brief and served
to clarify issues that were not fully developed or
to clarify testimony that was apparently not heard
clearly by the judge. In contrast, the questioning
of defendant Carter challenged her credibility and
interjected the court's own opinion that a
command had been given. This factor, therefore,
weighs in favor of a finding of judicial partiality.

         The majority largely recognizes that the
judge's questioning was partial, but relies on the
curative effect of the standard instruction. The
court, in response to defendants request for a
mistrial, stated that it would give the standard jury
instruction on judicial questioning. The court, in
fact, gave the following instruction:

Questions put to witnesses are not evidence. My
questions to witnesses are also not evidence.
You should consider these questions only as they
give meaning to the answers you receive. The
answers of the witnesses supply the evidence,
even on my questions. Now, my comments,
rulings, questions, and instructions are not
evidence and I have a duty to see that this trial is
conducted under the law and to tell you the law
that applies to this matter, but when I make a
comment or give an instruction I'm not trying to
influence your vote or express a personal opinion
about the case. If you believe that I have an
opinion about how you should decide this matter,
pay no attention to that. You're the judges of the
facts and you should decide the case from the
evidence that you receive.
         Jurors are presumed to follow their
instructions. People v Graves, 458 Mich. 476,
486; 581 N.W.2d 229 (1998). However, "in some
instances judicial conduct may so overstep its
bounds that no instruction can erase the
appearance of partiality." Stevens, 498 Mich. at
177-178 (emphasis added). Further, under the
totality of the circumstances test set forth in
Stevens, the presence or absence of a curative
instruction is only one factor that must "be
considered alongside the others." Id. at 190.
Accordingly, although the instructions given in
this case cut against a finding of judicial bias, in
light of the totality of the circumstances, they
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were insufficient to alleviate the appearance of
advocacy and partiality exhibited by the judge
when he questioned defendant Carter. Moreover,
this instruction is meant to assure that jurors will
not misinterpret a judge's neutral rulings and
comments as something they are not. In this
case, the judge's comments and questions were
not neutral; indeed, some jurors may have viewed
them as tantamount to a directed verdict against
defendants. If this standard instruction was a
magic cure all, Stevens would not have been
decided as it was.

         Accordingly, based on the totality of the
circumstances, the judge's questioning of
defendant Carter pierced the veil of judicial
partiality and constituted a structural defect for
which reversal is required. See id. at 178-179.
However, because there was insuff icient
evidence to convict on the resisting and
obstructing charges, I would vacate those
convictions. People v Mitchell, 301 Mich.App.
282, 294; 835 N.W.2d 615 (2013).[ 6]

---------

Notes:

[ 1] "An easement is a right to use the land burdened by the
easement rather than a right to occupy and possess [the
land] as does an estate owner." Schumacher v Dep't of
Natural Resources, 275 Mich.App. 121, 130; 737 N.W.2d
782 (2007) (internal citations, quotation marks, and emphasis
omitted).

[ 2] Brown similarly addressed defendant Hamlin and William
Lawrence:

Brown: Sergeant Melissa Brown, Ingham County Sheriff's
Office, [We're] going to give you one more opportunity to let
go, or you're going to be cut out, the cut team is here, they're
ready to go, if you refuse to do that there's going to be the
additional charge of resisting and obstructing, are you
understanding? You two, can I have your last decision? Are
you guys willing to let go and peacefully let go, or do you
need to be cut out?

Hamlin: We're staying.

Brown: You're staying?

Lawrence: I'm staying.

Brown: You're staying? Ok.

[ 1] Leggio was also convicted of trespass and resisting and
obstructing a police officer during the same trial. She has not
appealed.

[ 2] The device consisted of a tube covered in duct tape,
chicken wire, and tar. Defendant Carter and Leggio both had
an arm in the tube and were secured to each other by a loop
of rope or cord. The device was further secured to
construction equipment on the property.

[ 3] The charges against Lawrence were apparently resolved
by plea agreement.

[ 4] Although the jury was instructed on the full definition of
"obstruct, " the verdict form only allowed for a conviction
based on the failure to obey a lawful command and that was
the only theory the prosecutor presented. Further, the jury
specifically inquired whether they could consider if there was
a "physical interference" and was instructed that they were
not to consider it. The prosecution agreed with the judge's
instructions to that effect. Defendants' actions in securing
themselves to machinery and refusing to release themselves
may have constituted a physical interference with the police
officer's ability to effectuate the arrest for criminal trespass.
However, whether or not the jury could have convicted on
this basis is not before this Court given the prosecution's
express waiver of it and the court's instructions.

[ 5] Providing, of course, that there are not other indicia of
involuntariness.

[ 6] However, as noted at the outset of this opinion, I concur in
the majority's analysis of the trespass charge. Further, I
would not find that the court's questioning showed judicial
partiality with respect to the charge of trespassing, which is
distinct from the resisting and obstructing charge. See
Stevens, 498 Mich. at 172 (holding that "[r]eviewing courts
may consider additional factors if they are relevant to the
determination of partiality in a particular case"). Here, the
judge's questions were improper because they served to
improperly influence the jury on the key issue pertaining to
the resisting and obstructing charge. The questions did not
cast any disbelief on defendants' theory with regard to the
trespass charges. Accordingly, reversal of the trespassing
charge on the grounds of judicial partiality is not required.

---------
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and
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No. 354993

Court of Appeals of Michigan
October 16, 2020

          Court of Claims LC No. 20-000108-MM

          Before: Cameron, P.J., and Boonstra, and
Gadola, JJ.

          CAMERON, P.J.

         Intervening defendants, the Senate and the
House of Representatives (collectively, "the
Legislature"), appeal by right a September 30,
2020 opinion and order of the Court of Claims,
which granted declaratory and injunctive relief in
favor of plaintiffs with respect to the receipt
deadline for absentee ballots and ballot-handling
restrictions that limit who may lawfully possess
another voter's ballot. For the reasons stated in
this opinion, we reverse.

         I. FACTS AND PROCEDURE

         In June 2020, plaintiffs filed a complaint
aga ins t  de fendan t  Sec re ta ry  o f  S ta te
("Secretary") and defendant Attorney General,
seeking declaratory and injunctive relief related to
the handling and counting of absent voter ballots
for the 2020 general election.[ 1] Plaintiffs later
filed an amended complaint, asserting facial and
as-applied challenges to the constitutionality of
three laws: (1) a deadline requiring that ballots

submitted by absent voters must be received by
election officials before polls close at 8:00 p.m. on
election day in order to be counted; (2) a ballot-
handling provision that restricts who, other than
the voter, may possess, solicit, or deliver an
absent voter's ballot; and (3) a requirement that
voters who choose to submit their ballot by mail
must first affix the necessary postage to their
envelope to ensure delivery. In relevant part,
plaintiffs alleged that these laws, in combination
with the anticipated delay in the delivery of mail
due to the COVID-19 pandemic, impose
unconstitutional burdens on plaintiffs' right to vote
absentee in violation of Const 1963 art 1, § 2.
Plaintiffs urged the Court of Claims to declare
these laws unconstitutional and suspend the
enforcement of these election laws for the 2020
general election. Plaintiffs further asked the court
to order that all absent voter ballots postmarked
before election day and received within 14 days
of election day must be counted, to suspend the
ballot-handling restrictions, and to require that
Michigan provide prepaid postage to all voters
who requested an absentee ballot.

         Plaintiffs later requested that the Court of
Claims issue a preliminary injunction, and the
Court of Claims did so in part. Thereafter,
plaintiffs and defendants filed competing motions
for summary disposition. Ultimately, the Court of
Claims granted partial rel ief to plaintiffs,
concluding that plaintiffs had established two as-
applied constitutional violations of plaintiffs' right
to vote absentee in the 2020 general election.
The Court of Claims issued an order enjoining the
operation of two election laws: the deadline for
mail-in absent voter ballots and the restriction
limiting who can lawfully possess, solicit, and
deliver another person's ballots. The Court of
Claims ordered that mail-in ballots received after
the polls closed on election night would now be
eligible to be counted up to 14 days later,
provided that "the ballot is postmarked before
election day" and received by the clerk within 14
days of the election.[ 2] The Court of Claims also
suspended the ballot-handling restrictions
regarding third parties possessing and delivering
absentee ballots as long as the third party's
conduct occurs from 5:01 p.m. on the Friday
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before the 2020 general election until polls close,
so long as the absent voter gives his or her
approval. The Court of Claims rejected plaintiffs'
final claim that the State was constitutionally
required to provide pre-paid postage for absent
voters to use after completing their ballots and
granted summary disposit ion in favor of
defendants with respect to this claim only.

         After defendants elected not to appeal, the
Legislature, which had appeared as amicus in the
Court of Claims proceedings, successfully
intervened and filed the instant appeal. The
Republican National Committee and the Michigan
Republican Party appear on appeal as amici.[ 3]

         II. LEGAL BACKGROUND

         Michigan law formerly required voters to
designate one of six reasons to support a request
to vote absentee. In November 2018, Michigan
voters approved Proposal 3, which bestowed a
constitutional right to "no-reason" absentee voting
to all Michigan voters. Const 1963, art 2, § 4(1)(g)
now provides that Michigan voters shall have the
right "to vote an absent voter ballot without giving
a reason . . . ." The Legislature then enacted
2018 PA 603, which amended the Michigan
Election Law accordingly.

         Under Michigan Election Law, registered
voters may apply for an absentee ballot by
completing an application to receive an absentee
ballot. The application from an already-registered
voter must be made before "4 p.m. on the day
before the election." MCL 168.761(3). An
unregistered voter, however, may apply for an
absentee ballot as late as "before 8 p.m. on
election day" provided that he or she does so in
person at the clerk's office. MCL 168.761(3).
Notably, if a voter applies for an absentee ballot
after 5:00 p.m. on the Friday before an election,
"[t]he clerk of a city or township shall not send by
first-class mail an absent voter ballot . . . ." MCL
168.759(2). The Secretary has issued instructions
to clerks to transmit a ballot to a voter by mail
only where adequate time exists for the voter to
receive the ballot by mail, vote, and return the
ballot before 8:00 p.m. on election day.

         By law, an absent voter ballot contains the
following instructions to the voter: (1) read the
voting instructions; (2) after voting, place the
ballot in the secrecy sleeve or fold it to conceal
the votes; (3) place the ballot in the return
envelope and seal it; (4) sign and date the
envelope and, if assistance in voting was
required, mark that on the envelope; and (5) use
one of four methods to deliver the return
envelope to the clerk. MCL 168.764a.

         Step Five in the above instructions provides
four methods of delivering completed absent
voter ballots to the clerk. First, voters may deposit
ballots in "the United States mail or with another
public postal service, express mail service, parcel
post service, or common carrier." MCL 168.764a,
Step 5(a). Voters who choose to use the United
States mail or a delivery service must "[p]lace the
necessary postage upon the return envelope . . .
." MCL 168.764a, Step 5(a). Second, a voter may
deliver the completed absentee ballot in person.
MCL 168.764a, Step 5(b). Third, a voter may mail
or deliver his or her ballot through "a member of
the immediate family of the voter including a
father-in-law, mother-in-law, brother-in-law, sister-
in-law, son-in-law, daughter-in-law, grandparent,
or grandchild or a person residing in the voter's
household." MCL 168.764a, Step 5(c). But a
person who is not a member of a voter's
immediate family or who does not reside in the
voter's household is prohibited from possessing
another person's ballot; indeed, to do so subjects
the person to prosecution for a 5-year felony.
MCL 168.764a; MCL 168.761; MCL 168.932(f);
MCL 168.935. The fourth and final method is that
a voter, who is unable to return his or her absent
voter ballot by any of the other authorized
methods, may "request by telephone that the
clerk who issued the ballot provide assistance in
returning the ballot." MCL 168.764a, Step 5(d).
When the proper request is made before "5 p.m.
on the Friday immediately preceding the
election," the clerk's office is required to pick up
and deliver the absent voter ballot.[ 4] MCL
1 6 8 . 7 6 4 a ,  S t e p  5 ( d ) .  S e e  a l s o  M C L
168.764b(4)(c). When the request occurs after
5:00 p.m. on the Friday immediately preceding
the election, the clerk may-but is not duty bound-
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to pick up and deliver the absent voter ballot.[ 5]

         Notably, if an absent voter's ballot is
returned to the clerk's office in an unauthorized
manner, the ballot will not be "invalidated solely
because the delivery to the clerk was not in
compliance" with the statutes. MCL 168.764b(7).
Rather, the ballot will be processed as a
challenged ballot. MCL 168.764b(7). Completed
ballots must be received by the clerk "before the
close of the polls on election day."[ 6] MCL
168.764a, Step 6. Furthermore, MCL 168.759b
provides in relevant part that "[t]o be valid, ballots
must be returned to the clerk in time to be
delivered to the polls prior to 8 p.m. on election
day." Ballots not received by 8:00 p.m. on
election day are not counted. MCL 168.764a,
Step 6 ("An absent voter ballot received by the
clerk or assistant of the clerk after the close of the
polls on election day will not be counted.").

         III. ANALYSIS

         A. STANDING

         Plaintiffs argue that the Legislature does not
having standing to file an appeal in this matter.
We disagree.

         Whether a party has standing is a question
of law subject to review de novo. Groves v Dept
of Corr, 295 Mich.App. 1, 4; 811 N.W.2d 563
(2011). In League of Women Voters of Mich. v
Secretary of State (League I), ___ Mich.App. ___,
___; ___ N.W.2d ___ (Docket Nos. 350938,
351073, issued January 27, 2020), slip op at 6, lv
pending, this Court observed as follows:

[T]his Court has jurisdiction over appeals by right
"filed by an aggrieved party." MCR 7.203.
Black's Law Dictionary
 (11th ed) defines "aggrieved party" as "a party
entitled to a remedy; esp. a party whose
personal, pecuniary, or property rights have been
adversely affected by another person's actions or
by a court's decree or judgment." "To be
aggrieved, one must have some interest of a
pecuniary nature in the outcome of the case, and
not a mere possibility arising from some unknown

and future contingency."
Federated Ins Co v Oakland Co Rd Comm'n
, 475 Mich. 286, 291; 715 N.W.2d 846 (2006). * *
* " 'Standing is the legal term used to denote the
existence of a party's interest in the outcome of
the litigation; an interest that will assure sincere
and vigorous advocacy.'"
Allstate Ins Co v Hayes
, 442 Mich. 56, 68; 499 N.W.2d 743 (1993)
(citations omitted).
         Furthermore, our Supreme Court has ruled
in pertinent part that "a litigant on appeal must
demonstrate an injury arising from either the
actions of the trial court or the appellate court
judgment rather than an injury arising from the
underlying facts of the case." Federated Ins Co,
475 Mich. at 291-292. Therefore, the appellate
l i t igant also must show a "concrete and
particularized injury." Id.

         Here, plaintiffs argue that the Legislature
has not met its heavy burden of establishing that
it has standing on appeal. In so arguing, however,
plaintiffs overlook the Legislature's interests given
that the Legislature is "an entity that certainly has
an interest in defending its own work." League II,
___ Mich. ___, ___; 948 N.W.2d 70 (Docket No.
161671, issued September 11, 2020), slip op at 7
n 4 (McCormack, C.J., dissenting). This is
particularly the case here given that the
Legislature is defending the constitutionality of
several of its statutes, as well as the manner in
which future elections are to be conducted in this
State. The Legislature-which is a body that is
subject to these election procedures and as
elected officials of the citizens of this State-
undoubtedly has a significant interest in the
instant appeal. Indeed, it is difficult to envision
interests that would assure more sincere and
vigorous advocacy.

         Although plaintiffs oppose the Legislature's
standing on the basis of League I, we conclude
that case is distinguishable. The Legislature in
League I sought to pursue-as a plaintiff-a
declaratory judgment to enforce particular
legislation; in doing so, the Legislature was
"plainly challenging the actions of members of the
Executive Branch." League I, ___ Mich.App. at
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___; slip op at 4, 8. In this case, however, the
Legislature sought to intervene after defendants,
constitutional officers within the Executive
Branch, declined to appeal the Court of Claims's
dec is ion .  The  Leg is la tu re ,  as  e lec ted
representatives of the citizens of Michigan, is
essentially taking the place of defendants in this
case to ensure an actual controversy with robust
contrary arguments. Indeed, the Court of Claims
initially denied the Legislature's motion to
intervene and only permitted intervention after the
Executive Branch abdicated its role in this
litigation. As noted by this Court in League of
Women Voters of Mich. v Secretary of State
(League II), ___ Mich.App. ___, ___; ___ N.W.2d
___ (issued July 14, 2020, Docket No. 353654),
slip op at 5,

just as a legislative body cannot legitimately
enact a statute that is repugnant to the
Constitution, nor can an executive branch official
effectively declare a properly enacted law to be
void by simply conceding the point in litigation. To
vest such power in an official, it would effectively
grant such official the power to amend the
Constitution itself.
         For these reasons, we conclude that the
Legislature has standing to appeal in this matter.

         Amici also challenge plaintiffs' standing to
bring suit, arguing that plaintiffs have not shown a
special injury. However, plaintiffs in this action
include the Michigan Alliance for Retired Persons
("MARP"), which is a nonprofit corporation with
over 200, 000 members, many of whom are
elderly and/or disabled, and the Detroit/Downriver
Chapter of the A. Philip Randolph Institute, the
senior constituency group of the AFL-CIO. The
individual plaintiffs, Charles Robinson, Gerard
McMurran, and Jim Pederson, are all members of
MARP, are over the age of 61, and are retired
union members. Given the exigent circumstances
here and given that plaintiffs have asserted their
members '  s tatus as elder ly or  d isabled
individuals-some of whom have underlying health
conditions that make them more vulnerable to
COVID-19-we assume without deciding that
p la int i f fs  have standing.  See House of
Representatives v Governor, ___ Mich.App. ___,

___; ___ N.W.2d ___ (Docket No. 353655, issued
August 21, 2020), slip op at 9 ("In light of this
highly expedited appeal, we shall proceed on the
assumption that the Legislature had standing to
file suit against the Governor for declaratory
relief."), rev'd on other grounds by House of
Representatives v Governor, ___ Mich. ___
(Docket No. 161917, entered October 12, 2020).

         B. DECLARATORY RELIEF

         The Legislature argues that the Court of
Claims erred by granting summary disposition in
favor of plaintiffs on its declaratory action. We
agree.

         This Court reviews de novo a trial court's
decision on a motion for summary disposition in
an action seeking declaratory relief. League I,
___ Mich.App. at ___; sl ip op at 6. The
constitutionality of a statute presents a question
of law to which this Court applies a de novo
standard of review. GMAC LLC v Treasury Dep't,
286 Mich.App. 365, 372; 781 N.W.2d 310 (2009).

         The Legislature first argues that the Court of
Cla ims should have analyzed pla int i f fs '
declaratory claims as a facial attack on the
election laws because plaintiffs' allegations do not
amount to an as-applied challenge. An "as-
applied" challenge "considers the specific
application of a facially valid law to individual
facts," while a "facial" constitutional challenge
considers the plain language of the challenged
provision (i.e., on its face). In re Request for
Advisory Opinion Regarding Constitutionality of
2005 PA 71, 479 Mich. 1, 11; 740 N.W.2d 444
(2007) (citation omitted). In other words, a facial
challenge is a claim that the law is "invalid in toto-
and therefore incapable of any valid application . .
. ." Steffel v Thompson, 415 U.S. 452, 474; 94
S.Ct. 1209; 39 L.Ed.2d 505 (1974). In contrast,
"[a]n as-applied challenge, to be distinguished
from a facial challenge, alleges a present
infringement or denial of a specific right or of a
particular injury in process of actual execution of
government action." Bonner v City of Brighton,
495 Mich. 209, 223 n 27; 848 N.W.2d 380 (2014)
(internal quotation marks and citation omitted).
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         Frequently, as here, litigants describe their
challenges as both facial and as-applied
challenges. This is unsurprising given that
elements of the two can overlap. See Citizens
United v Federal Election Comm, 558 U.S. 310,
331; 130 S.Ct. 876, 893; 175 L.Ed.2d 753 (2010)
(stating that "the distinction between facial and
as-applied challenges is not so well defined . . .
."). However, as a general rule, substance
prevails over the particular wording used in a
complaint. Auto Club Group Ins Co v Burchell,
249 Mich.App. 468, 481; 642 N.W.2d 406 (2002).
Thus, a litigant's labels are not what matter.

         In John Doe No 1 v Reed, 561 U.S. 186,
194; 130 S.Ct. 2811, 2817; 177 L.Ed.2d 493
(2010), the Supreme Court examined whether a
claim was a facial challenge or an as-applied
challenge. In analyzing the issue, the Reed Court
examined the substance of the plaintiffs' claim,
which contained elements of a facial challenge
because it was not limited to the plaintiffs' specific
case, but also reflected an as-applied challenge
because it did not seek to strike the challenged
statute in its entirety. Id. The Reed Court then
examined the plaintiffs' requested relief: an
injunction barring the Secretary of State "from
making referendum petitions available to the
public." Id. The Reed Court declared that the
label attached to the claim was not dispositive;
rather, the Court held that the deciding factor was
that the relief sought by the plaintiffs would "reach
beyond the particular circumstances of these
plaintiffs." Id. The Reed Court ruled that the
plaintiffs must "satisfy our standards for a facial
challenge to the extent of that reach." Id. (citing
United States v Stevens, 559 U.S. 460, 472-473;
130 S.Ct. 1577, 1587; 176 L.Ed.2d 435 (2010)).

         On casual inspection, plaintiffs' allegations
appear to be as-applied challenges because they
reference plaintiffs' particular vulnerability given
the facts-COVID-19 and an al leged mail
slowdown-as infringements on their right to vote
only in the November 2020 general election. A
reading of plaintiffs' request for relief, however,
brings into focus the breadth of their requests,
which are not confined only to plaintif fs.
Specifically, the relief sought by plaintiffs would

apply to all Michigan voters who choose to cast
their ballots by mail -not just to the elderly and
disabled members of plaintiffs' organizations.
Therefore, the ballot deadline relief extends well
beyond the circumstances of the individual
plaintiffs and their organizations and would reach
all Michigan voters who, for whatever reason,
would benefit from more time in which to mail
their ballot. Furthermore, lifting the restrictions
and criminal penalties concerning who may
handle absent voter ballots would apply to all
Michigan voters as long as the conduct in
question occurs after 5:00 p.m. on the Friday
before the election. While plaintiffs' challenge
arises only in relation to a specific fact-pattern-the
November 3, 2020 election during the COVID-19
pandemic and slow mail delivery-the relief
plaintiffs seek applies to every Michigan absent
voter. Therefore, the substance of plaintiffs'
amended complaint is a facial challenge of the
relevant statutes, and the Court of Claims erred
by failing to analyze the claims accordingly.[ 7]

         That said, we must next consider whether
plaintiffs were entitled to summary disposition on
their declaratory action. As already stated,
plaintiffs alleged that the ballot receipt deadline
required by MCL 168.759b and MCL 168.764a
and the ballot-handling restrictions required by
MCL 168.932(f) violate Const 1963, art 2, §
4(1)(g), which guarantees voters the right to vote
by absentee ballot without giving a reason "during
the forty (40) days before an election" and the
right "to choose whether the absent voter ballot is
applied for, received and submitted in person or
by mail." Importantly, because Const 1963, art 2,
§ 4 is a self-executing constitutional provision, the
legislature is not permitted to impose additional
undue obligations. Durant v Dep't of Ed, 186
Mich.App. 83, 98; 463 N.W.2d 461 (1990).

         The guiding framework for an examination
of the constitutionality of a statute begins with the
presumption that statutes are constitutional, and
"courts have a duty to construe a statute as
constitutional unless its unconstitutionality is
clearly apparent." Taylor v Smithkline Beecham
Corp, 468 Mich. 1, 6; 658 N.W.2d 127 (2003). "A
party challenging the facial constitutionality of a
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statute faces an extremely rigorous standard, and
must show that no set of circumstances exists
under which the act would be valid." In re
Request for Advisory Opinion, 479 Mich. at 11
(quotation marks, citat ion, brackets, and
footnotes omitted).

         With regard to plaintiffs' arguments
concerning the ballot-receipt deadline, we need
not analyze this point. In this Court's divided
opinion in League II, this Court held that the 8:00
p.m. ballot-receipt deadline survives a facial
challenge and does not violate Const 1963, art 2,
§ 4. League II, ___ Mich.App. at ___; slip op at
14-16. We are not only bound by that holding, but
we fully agree with it. MCR 7.215(J)(1).

         Although this Court in League II did not
address the statutory provisions that provide
ballot-handling restrictions, we conclude that MCL
168.932(f) also survives a facial challenge. As
noted in League II,

In [
In re Request for Advisory Opinion
, 479 Mich. at 35] . . ., our Supreme Court held
that "the Michigan Constitution does not compel
that every election regulation be reviewed under
strict scrutiny." The Court recognized that in
Burdick v Takushi
, 504 U.S. 428; 112 S.Ct. 2059; 119 L.Ed.2d 245
(1992), the United States Supreme Court
"rejected the notion that every election law must
be evaluated under strict scrutiny analysis."
Id
. at 20-21. The Court stated that the
Burdick
 Court "recognized that 'to subject every voting
regulation to strict scrutiny and to require that the
regulation be narrowly tailored to advance a
compelling state interest . . . would tie the hands
of States seeking to assure that elections are
operated equitably and efficiently.'"
Id
. at 21, quoting
Burdick
, 504 U.S. at 433. [
League II

, ___ Mich.App. at ___; slip op at 14.]
         Indeed, although "the right to vote is an
implicit fundamental polit ical right that is
preservative of all rights," that right is not
absolute. Promote the Vote v Secretary of State,
___ Mich.App. ___, ___; ___ N.W.2d ___ (Docket
No. 353977, issued July 20, 2020) (quotation
marks and citations omitted), slip op at 13.
"[S]tates have a compelling interest in preserving
the integrity of their election processes[.]" In re
Request for Advisory Opinion, 479 Mich. at 19.
"In order to protect that compelling interest, a
state may enact generally applicable and
evenhanded restrictions that protect the integrity
and reliability of the electoral process[.]" Id. at 19-
20 (quotation marks and citation omitted). Our
Supreme Court has described the Burdick test as
balancing between protecting the citizens' right to
vote and protecting against fraudulent voting. Id.
at 35. It has commented as follows regarding
application of the Burdick test:

[T]he first step in determining whether an election
law contravenes the constitution is to determine
the nature and magnitude of the claimed
restriction inflicted by the election law on the right
to vote, weighed against the precise interest
identified by the state. If the burden on the right to
vote is severe, then the regulation must be
"narrowly drawn" to further a compelling state
interest. However, if the restriction imposed is
reasonable and nondiscriminatory, then the law is
upheld as warranted by the important regulatory
interest identified by the state. The United States
Supreme Court has stressed that each inquiry is
fact and circumstance specific, because "[n]o
bright line separates permissible election-related
regulation from unconstitutional infringements[.]" [
In re Request for Advisory Opinion,
 479 Mich. at 21-22 (citation omitted)].
         In this case, the Legislature argues that the
ballot-handling restrictions are intended to
combat voter fraud. "There is no question about
the legitimacy or importance of the State's
interest in counting only the votes of eligible
voters . . . . While the most effective method of
preventing election fraud may well be debatable,
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the propriety of doing so is perfectly clear."
Crawford v Marion Cty Election Bd, 553 U.S. 181,
196; 128 S.Ct. 1610, 1619; 170 L.Ed.2d 574
(2008).

         Indeed, designing adjustments to our
election integrity laws is the responsibility of our
elected policy makers, not the judiciary. See
Const 1963, art 2, § 4(2) ("[T]he legislature shall
enact laws to regulate the time, place and
manner of all . . . elections, to preserve the purity
of elections, to preserve the secrecy of the ballot,
to guard against abuses of the elective franchise,
and to provide for a system of voter registration
and absentee voting."). To be sure, the pandemic
has caused considerable change in our lives, but
election officials have taken considerable steps to
alleviate the potential effects by making no-
reason absent voting easier for the 2020 election.
For instance, after Proposal 3, municipalities
across Michigan now have installed more than
700 ballot drop boxes available for absent voters
who do not want to use the mail to deliver their
ballot, and the Secretary has reported that there
will be more than 1, 000 drop boxes available by
election day.[ 8]Additionally, satellite election
centers embedded in some communities allow
eligible persons to register to vote, receive a
ballot, vote, and drop-off their completed ballot all
on-site.[ 9] Our legislature has addressed the
expected increase of absent-voter ballots by
empowering clerks to begin processing absent-
voter ballots earlier in an effort to provide a final
vote tally after polls close for the 2020 election.
MCL 168.765a(8). While plaintiffs may view these
efforts as inadequate first steps, there is no
reason to believe that these specific efforts are
constitutionally required, even in the midst of a
pandemic. Instead, they reflect the proper
"exercise of discretion, the marshaling and
allocation of resources, and the confrontation of
thorny policy issues," that the people have
reserved exclusively for our Legislative and
Executive branches to exercise. League II, ___
Mich.App. at ___; slip op at 5 (Riordan, J.,
concurring). Imposing limits on whether third
parties can possess or collect ballots simply
reflects a policy decision by a duly elected
legislature, where the Constitution places

responsibility to regulate and preserve the purity
of elections.

         Although record evidence before the Court
of Claims supported that voter fraud is very rare,
our Supreme Court has ruled that "there is no
requirement that the Legislature 'prove' that
significant in-person voter fraud exists before it
may permissibly act to prevent it." In re Request
for Advisory Opinion, 479 Mich. at 26. Even so,
the Secretary acknowledges in its brief on appeal
that voter fraud has occurred in the past in
relation to voter assistance and that "[t]he
challenged statutes . . . were amended in 1995
because investigations by election officials
revealed abuse of that process." Indeed, until
1995, the statutes permitted any registered voter
to return another voter's completed absentee
ballot, but that "led to abuse by campaign
workers who were eager to 'assist' absentee
voters." People v Pinkney, unpublished per
curiam opinion of the Court of Appeals, issued
July 14, 2009 (Docket Nos. 282144; 286992),
unpub op at 15 (citing House Legislative Analysis,
HB 4242, October 17, 1995). In sum, we
conclude that MCL 168.932(f)'s restrictions are
reasonable and nondiscriminatory and that the
restrictions are warranted to further an important
regulatory interest: protecting against voter fraud.

         However, the State's interest in protecting
against voter fraud must be balanced against the
voter's interest in the right to vote. The Court of
Claims concluded that because the clerk's office
was not required to pick up and deliver ballots
after 5:00 p.m. on the Friday immediately
p reced ing  the  e lec t ion ,  the re  was  an
unacceptable risk that during this brief time
before the election that some home-bound absent
voters would be disenfranchised by a voter fraud
provision that limits who the voters may entrust to
possess and deliver their ballots. Thus, the
question before this Court is whether the
requirement that clerks provide voter assistance
only until 5:00 p.m. on the Friday before an
election, in addition to the COVID-19 pandemic
and the asserted delivery slowdown at the United
States Postal Service ("USPS"), imposes an
unconstitutional burden on the right to vote
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absentee. We conclude that it does not. First,
even with the 5:00 p.m. limit, voters are not
deprived of the choice to vote absentee; they
retain all the options of delivering their ballot in
person to the clerk, using one of over 1, 000 drop
boxes in the state, using community satellite voter
centers, if available, or relying on any family
member or household resident to do so.[ 10]

Additionally, as pointed out by defendants, the
clerk is required to assist voters with returning
their ballots if the voters request such assistance
before 5:00 p.m. on the Friday before an election,
and may continue to provide door-to-door delivery
service for qualified absent voters after that time.
See MCL 168.764b(5) (providing that, under
certain circumstances, the clerk may make
arrangements to collect a ballot from a voter
personally or by an authorized assistant). In
furtherance of this effort, a clerk may appoint
assistants to accept delivery of absentee ballots
at any location within the city or township. MCL
168.764b(3).[ 11] That option, which has not been
suspended during the pandemic, further mitigates
the burden on voters who need assistance. Amici
additionally point out that local clerks may provide
"curbside voting," where registered voters can
vote in their cars at the polling place on election
day. Given those varied options, we cannot
conclude that the ballot-handling restrictions
impermissibly burden the right to vote absentee.
On balance, the ballot-handling restrictions pass
constitutional muster given the State's strong
interest in preventing fraud.

         Furthermore, even if plaintiffs' claims could
be considered an as-applied challenge, those
claims do not survive. In light of the COVID-19
pandemic, the Court of Claims concluded that
returning the ballot by mail is the "only realistic
option" for those with underlying health conditions
who wish to vote absentee. That finding is
unsupported given additional ballot delivery
options available to absentee voters. Additionally,
as pointed out by amici, the pandemic and
resulting USPS mail delivery slowdowns are not
attributable to the State. Although those factors
may complicate plaintiffs' voting process, they do
not automatically amount to a loss of the right to
vote absentee. The letter from USPS General

Counsel Thomas J. Marshall, which indicated that
the law creates an "incongruity" and a "mismatch"
between mail delivery standards and deadlines
for casting mail-in ballots in Michigan, is not
disposit ive. The ci ted incongruity is not
dependent on the COVID-19 pandemic or the
USPS slowdown; Marshall's conclusion was on
the basis of the USPS ideal delivery rates rather
than those experienced during COVID-19. The
fact that the Legislature drafted the statutes
without accounting for USPS deadlines does not
mean the statutes are unconstitutional as applied.
Where plaintiffs retain other options for delivering
their completed ballots, they have not lost their
constitutional right to vote absentee.

         C. INJUNCTIVE RELIEF

         The Legislature next challenges the Court
of Claims's entry of the prel iminary and
permanent injunctions. This Court reviews for an
abuse of discretion a trial court's decision to grant
injunctive relief. Taylor v Currie, 277 Mich.App.
85, 93; 743 N.W.2d 571 (2007); Schadewald v
Brule, 225 Mich.App. 26, 39, 570 N.W.2d 788
(1997). "A court abuses its discretion when a
decision falls outside the range of reasonable and
principled outcomes." House of Representatives,
___ Mich.App. at ___; slip op at 20.

         The Legislature first argues that the Court of
Claims's "preliminary injunction analysis was
deeply flawed" and that this Court should reverse
the September 18, 2020 opinion and order.
However, we conclude that this argument is
moot. "The objective of a preliminary injunction is
to maintain the status quo pending a final hearing
regarding the parties' rights." Alliance for the
Mentally Ill. of Mich. v Dep't of Community Health,
231 Mich.App. 647, 655-656; 588 N.W.2d 133
(1998). In this case, the Court of Claims granted
plaintiffs' request for a preliminary injunction in its
September 18, 2020 opinion and order.
Thereafter, on September 30, 2020, the Court of
Claims granted a permanent injunction. Because
a permanent injunction was entered after the
Court of Claims held "a final hearing regarding
the parties' rights," the Legislature's challenge to
the preliminary injunction is moot and need not be
addressed. See id. Nonetheless, we have briefly
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considered the argument and conclude that the
Court of Claims abused its discretion by entering
the preliminary injunction given plaintiffs' failure to
establish a likelihood of success on the merits
and plaintiffs' failure to establish irreparable harm.
See  Mich igan  AFSCME Counc i l  25  v
Woodhaven-Brownstown School District (On
Remand), 293 Mich.App. 143, 148; 809 N.W.2d
444 (2011) (citation omitted).

         The Legislature also challenges the Court of
Claims's entry of the permanent injunction. In the
September 30, 2020 opinion and order, the Court
of Claims concluded that it was proper to grant a
permanent injunction. In doing so, the Court of
Claims addressed some of the factors required to
be considered before a permanent injunction can
be entered and "incorporated its reasoning from
the September 18, 2020 opinion and order that . .
. the ballot receipt deadline and the voter
assistance ban violate art 2, § 4." The Court of
Claims further incorporated into its September 30,
2020 "opinion and order the narrow injunctive
relief granted in the Court's September 18, 2020
opinion and order." "It is beyond reasonable
dispute that a trial court has the authority, and, in
appropriate cases, the duty, to enter permanent
injunctive relief against a constitutional violation."
Michigan Coalition of State Employee Unions v
Michigan Civil Serv Comm, 465 Mich. 212, 219;
634 N.W.2d 692 (2001) (emphasis omitted).
Because the Court of Claims erred by concluding
that a consti tut ional violat ion existed, i t
necessarily follows that the Court of Claims
abused its discretion by entering the permanent
injunction.

         We reverse and remand for the immediate
entry of summary disposit ion in favor of
defendants. This opinion has immediate effect.
MCR 7.215(F). We do not retain jurisdiction.

          Boonstra, J. (concurring).

         I fully concur in the opinion of the Court. I
write separately to underscore that judicial
overreach is just as pernicious as executive
overreach. The judicial overreach in this case
requires that we reverse the Court of Claims,
vacate its order granting summary disposition in

favor of plaintiffs as well as its preliminary and
permanent injunct ions, and remand with
instructions to immediately enter an order
granting summary disposit ion in favor of
defendants.

         I INTRODUCTION

         The genius of our Founding Fathers in
establishing a system of three separate and co-
equal branches of government was in recognizing
that it is the checks and balances of such a
system that serve to preserve our liberty. As I
recently observed in Slis v State of Michigan, ___
Mich.App. ___, ___; ___ N.W.2d ___ (2020)
(Docket Nos. 351211, 351212), lv den ___ Mich.
___; 948 N.W.2d 82 (2020) (Boonstra, J.,
concurring), that preservation of liberty "is why
legislatures enact laws, and why it is up to the
executive to sign them (or not). And it is why the
judiciary defers to the legislature on matters of
public policy." Without question, such a system
creates certain inefficiencies in government. After
all, it would be much easier if a benevolent
dictator could simply rule by decree without
having to endure the inconvenience of others'
input. But those inefficiencies are there by design;
they are the natural and intended consequence of
our system of checks and balances. And those
inefficiencies are therefore the price we willingly
pay so that we may live under the banner of
freedom in the United States of America.

         The tensions between the branches of
government and have existed since our nation's
founding, and the relative power of any given
branch has ebbed and f lowed over t ime.
Sometimes it is the executive branch that
engages in governmental overreach. See, e.g.,
Slis, ___ Mich.App. at ___, slip op at 23 (lead
opinion) (affirming preliminary injunction of
emergency rules banning the sale of flavored
nicotine vapor products) and, slip op at 32
(Boonstra, J., concurring) ("As the adage goes,
'give them an inch and they'll take a mile.' Amidst
the COVID-19 pandemic, that adage has new
meaning. It even applies to vaping."). And
sometimes the legislature is perhaps unwittingly
complicit in executive overreach. See In re
Certified Questions from the United States District
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Court, Western District of Michigan, Southern
Division, ___ Mich. ___, ___; ___ N.W.2d ___
(2020) (issued October 2, 2020, Docket No.
161492) (holding that the Emergency Powers of
the Governor Act of 1945, MCL 10.31 et seq., "is
an unlawful delegation of legislative power to the
executive branch in violation of the Michigan
Constitution," and accordingly that "the executive
orders issued by the Governor in response to the
COVID-19 pandemic now lack any basis under
Michigan law").

         Alexander Hamilton once said that the
judicial branch of government, lacking "influence
over either the sword or the purse," was "the
weakest of the three" branches of government.
Federalist 78. He continued:

[T]hough individual oppression may now and then
proceed from the courts of justice, the general
liberty of the people can never be endangered
from that quarter; I mean so long as the judiciary
remains truly distinct from both the legislature and
the Executive. For I agree, that "there is no
liberty, if the power of judging be not separated
from the legislative and executive powers." And it
proves, in the last place, that as liberty can have
nothing to fear from the judiciary alone, but would
have everything to fear from its union with either
of the other departments . . .." [
Id
.]
         But in recent years (or decades), the judicial
branch has often also overreached. Too often,
those who have been unsuccessful in advancing
their political agenda through the political
process, i.e., through the legislative and
executive branches, have turned to the judiciary
to achieve their political ends. And too often they
have found judges who are induced, under the
cloak of a robe, to impose policy preferences by
judicial fiat. But policymaking under the guise of
judicial decision-making is simply tyranny by
another name. See Morrison, 487 U.S. at 712
(Scalia, J., dissenting) (stating that judicial forays
into policymaking result in a government that is
"not only not the government of laws that the
Constitution established; it's not a government of

laws at all."). Courts are not mini-legislatures and
judges are not policymakers. See, e.g., Kyser v
Township, 486 Mich. 514, 536; 786 N.W.2d 543
(2010) (noting that "policy-making is at the core of
the legislative function"); Myers v Portage, 304
Mich.App. 637, 644; 848 N.W.2d 200 (2014)
("[M]aking public policy is the province of the
Legislature, not the courts."); see also Morrison v
Olson, 487 U.S. 654, 697; 108 S.Ct. 2597; 101
L.Ed.2d 569 (1988) (Scalia, J., dissenting),
quoting Part the First, art XXXX, Massachusetts
Const 1780 ("In the government of this
Commonwealth, the legislative department shall
never exercise the executive and judicial powers,
or either of them: The executive shall never
exercise the legislative and judicial powers, or
either of them: The judicial shall never exercise
the legislative and executive powers, or either of
them: to the end it may be a government of laws
and not of men.").

         II. PROCEDURAL BACKGROUND A.
LEAGUE OF WOMEN VOTERS

         Recently, in a sister case to this one, this
Court considered a complaint for mandamus, in
which the plaintiffs[ 1] alleged that the statutory
requirement that absentee ballots be received by
the local election clerk by 8 p.m. on election day[

2] (the ballot receipt deadline) violated Const.
1963, art. 2, § 4, as amended by the passage of
Proposal 3[ 3] in November 2018. See League of
Women Voters of Mich. v Secretary of State
(League II), [ 4] ___ Mich.App. ___ (2020) (Docket
No. 353654), lv den ___ Mich. ___; 946 N.W.2d
307 (2020), recon den ___ Mich. ___; 948
N.W.2d 70 (2020).

         I note that while the complaint in League II
did make brief reference to the ballot receipt
deadline as "facially den[ying] voters their
express constitutional right 'to choose' to submit
their absentee ballots 'by mail' at any time within
40 days of election day," that complaint also cited
the COVID-19 pandemic as the reason why
expedited relief was necessary. It stated:

Even before COVID-19 struck Michigan, voting by
mail was set to play an unprecedented role in this
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year's elections, and its role will be magnified
exponentially given the personal and public
health risks of voting in person at a polling place.
Michigan's absentee ballot voting process is
simply not ready to meet its biggest test ever in
the 2020 primary and general elections, when
Michigan voters by the millions will attempt to
vote by absentee ballot. This Complaint is an
action for mandamus to compel the Secretary of
State to perform her clear state constitutional
duties in the administration of absentee ballot
voting in Michigan, to protect the fundamental
rights of the Plaintiffs and over 7 million Michigan
voters.
         This Court in League II denied the
complaint for mandamus, notwithstanding the fact
that the defendant Secretary of State concurred
with plaintiffs that the ballot receipt deadline was
unconstitutional. League II, ___ Mich.App. at ___,
slip op at 13. Our Supreme Court denied leave to
appeal, and denied reconsideration of that denial,
with Justice Viviano observing that "this lawsuit
appears to be a friendly scrimmage brought to
obtain a binding result that both sides desire.
Nearly from the start, the defendant Secretary of
State has agreed with plaintiffs that the deadline
must be struck down as unconstitutional." League
II, ___ Mich. at ___; 948 N.W.2d at 70 (Viviano,
J., concurring) (footnote omitted). He further
observed, "This is not the way the judiciary
works. In our adversary system, the parties'
competing interests lead to arguments that
sharpen the issues so that courts will 'not sit as
self-directed boards of legal inquiry and research
. . . .'" Id. at ___; 948 N.W.2d at 71 (citations
omitted).

         B. PROCEEDINGS IN THE COURT OF
CLAIMS

         Although we briefly outline the procedural
history of this case in the opinion of the Court, it is
worthy of some further explication here because,
in my judgment, a full description of the manner in
which this case proceeded in the Court of Claims
serves to highlight my concerns about judicial
overreach. In doing so, I reserve judgment about
how that overreach occurred, reiterate my great

respect for all concerned, and cast aspersions on
no one; my focus instead is on how and why the
process did not in my judgment serve us or our
judicial system well.

         On June 2, 2020, i.e., 11 days after League
II was filed in this Court but before League II was
decided, plaintiffs filed this action in the Court of
Claims, seeking injunctive and declaratory relief,
again claiming (as was claimed in League II) that
the ballot receipt deadline was unconstitutional,
and additionally claiming that aspects of MCL
168.932(f) (the ballot-handling restrictions) were
unconstitutional. [  5] Like the complaint for
mandamus in League II, plaintiffs' complaint in
this case expressed concerns about the impact
upon voting of COVID-19:

Even in ordinary times, it would be reasonable to
expect the shift toward absentee voting to
continue in Michigan. But these are not ordinary
times. Over the past few months, life in the United
States has changed rapidly as the result of a
highly infectious, novel coronavirus, which as of
the date of this filing, has infected over 1.85
million and killed over 107, 000 people across the
country. The pandemic has hit Michigan
particularly hard, infecting Michiganders from
Detroit to the Upper Peninsula. To date, there
have been over 57, 500 confirmed cases of
coronavirus in Michigan, and over 5, 500 deaths
from the respiratory illness it causes, COVID-19.
         Plaintiffs original complaint in this case did
not specifically characterize its claims as
presenting "facial" or "as-applied" constitutional
challenges. But it did state:

The ballot receipt deadline thus,
on its face
, denies voters their self-executing right "to
choose" to submit their absentee ballots "by mail"
at any time within 40 days of Election Day.
(emphasis added).
         Moreover, it argued that "In the face of the
continuing pandemic, Michigan must take steps
now to protect the fundamental voting rights of all
Michiganders." (emphasis added). Further, it
claimed, "With the primary and general elections
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fast approaching, the time to act is now, to
prevent widespread disenfranchisement and
effectuate the will of the voters so that all will
have a safe and meaningful opportunity to
participate in Michigan's elections." (Emphasis
added). It continued, "Flatly rejecting all absentee
ballots that arrive after 8 p.m. on Election Day,
disenfranchises Michigan voters-many of whom
also lack reasonable access to safe, in-person
voting options during the pandemic-for reasons
entirely beyond their control." (Emphasis added).

         On June 15, 2020, and notwithstanding that
plaintiffs had not yet filed a motion for preliminary
injunction, [ 6] the Court of Claims issued an order
directing defendants to file a "reply brief" to
plaintiffs' complaint[ 7] by June 18, 2020, and
scheduling a "hearing for the Preliminary
Injunction" to occur on June 22, 2020.[ 8] The
Court of Claims denied motions to intervene filed
by the Michigan House of Representatives and
the Mich igan Senate  (co l lec t ive ly ,  the
Legislature), and by the Republican National
Committee and Michigan Republican Party, but
granted them amici status.[ 9] It then held oral
argument on plaintiffs' injunctive relief request on
July 8, 2020. It did so despite defendants'[ 10]

expressed confusion in light of the fact that
plaintiffs had not yet filed a motion for injunctive
relief (and instead had only filed a complaint that
included a prayer for such relief).[ 11]

         On July 14, 2020, this Court issued its
opinion in League II, and the Court of Claims
therefore ordered the parties to file supplemental
briefs "in light of the release of" that decision. In
their supplemental brief, defendants argued that
"the LWV decision forecloses granting injunctive
relief here on the duplicate claims," and that
"based on the LWV decisions, only Plaintiffs'
request for injunctive relief regarding the absent
voter ballot delivery statutes appears to be a live
issue before the Court." The Legislature
concurred in that assessment. Plaintiffs, however,
argued for the first time that League II presented
purely a "facial" constitutional challenge, whereas
plaintiffs in this case were presenting both "facial"
and "as-applied" constitutional challenges.

         On August 8, 2020, the Court of Claims

issued an order that mistakenly referred to a
pending "Motion for Preliminary Injunction," and
then stated, "The plaintiffs have raised both a
facial and as applied challenge to several election
statutes." It suggested that the experience of the
just-completed August 2020 primary election
"may or may not affect the nature of the as-
applied arguments," and invited the parties to
"augment their pleadings."[ 12]

         Plaintiffs then filed an amended complaint
that for the first time expressly alleged (as their
original complaint had not) that they were
presen t ing  bo th  fac ia l  and  as -app l ied
c o n s t i t u t i o n a l  c h a l l e n g e s .  P l a i n t i f f s
contemporaneously filed a "Renewed Motion for
Preliminary Injunction" (which, given the lack of
any pr ior  mot ion,  apparent ly  served to
supplement the prior prayer for injunctive relief
contained in plaintiffs' complaint), as well as a
supplemental brief in support of their request for
preliminary injunction, now arguing that the ballot
receipt deadline was unconstitutional "as applied
to the upcoming November 3, 2020 election." In
response, defendants observed that " [ i ]n
response to the Court's suggestion in its order,
Plaintiffs' Amended Complaint makes clear that
Plaintiffs are alleging facial and 'as-applied to the
November election' claims." (emphasis added).
Defendants nonetheless argued that this Court's
ruling in League II "precludes Plaintiffs' facial and
as-applied arguments under article 2, § 4."
Further, they stated:

Plaintiffs' as-applied claims appear to be
indistinguishable from the facial claim raised in
LWV
. The facial challenge rejected by the
LWV
 Court was also based on different treatment in
mail service for voters. If the Court determines
that to be the case, it would mean that Plaintiffs'
as-applied claims are likewise precluded by the
decision in
LWV
.
[ 13]

         On August 31, 2020, defendants filed a
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motion for summary disposition. Other than by a
generic incorporation of the arguments of the
above-mentioned brief, they did not in any
fashion address the constitutionality of the ballot
receipt deadline. They argued that the ballot-
handling restrictions were constitutional. Plaintiffs
filed a cross-motion for summary disposition- on
both issues.

         On September 18, 2020, the Court of
Claims issued an opinion and order that
described our holding in League II as addressing
a "facial" constitutional challenge and as
conclusively resolving plaintiffs' facial challenge
to the ballot receipt deadline. Consistent with
plaintiffs' newly-taken position (as well as
defendants' own invitation in their preliminary
injunction briefing), the Court of Claims then
construed plaintiffs' challenge to the ballot receipt
deadline in this case as an "as-applied"
challenge, and held that "the ballot receipt
deadline is unconstitutional as-applied in light of
the ongoing COVID-19 pandemic." The Court of
Claims fur ther held that  bal lot-handl ing
restrictions of MCL 168.932(f) "create[] an
unnecessary burden that tends to unduly restrict
the rights enshrined in art 2, §4," that the statute
therefore was "unconstitutional as applied" to the
several days preceding election day, and that
during that time an absentee voter must be
allowed "to seek assistance from a third party of
their choosing." The Court of Claims issued a
preliminary injunction accordingly.

         On September 21, 2020, the Legislature
filed an emergency renewed motion to intervene,
to enable them to file an interlocutory appeal of
the Court of Claims' preliminary injunction order.
On September 28, 2020, plaintiffs filed a brief
opposing that motion, and defendants, noting that
they had decided not to appeal the Court of
Claims' preliminary injunction order, concurred in
the renewed motion to intervene.

         On September 25, 2020, defendants
responded to plaintiffs' motion for summary
disposition, and requested, in light of the
likelihood of an appeal of the Court of Claims'
preliminary injunction order or its order denying
intervention, that the Court of Claims hold the

parties' motions for summary disposition in
abeyance until any such appeal is resolved;[
14]alternatively, they requested the denial of
plaintiffs' motion for summary disposition.

         On September 30, 2020, the Court of
Claims issued an opinion and order that
incorporated the reasoning of its September 18,
2020 preliminary injunction opinion and order.
Holding that "as applied under the current
circumstances and on the record before this
Court, the ballot receipt deadline and the voter
assistance ban violate art 2, § 4," the Court of
Claims granted summary disposition in favor of
plaintiffs as to both the ballot receipt deadline and
the ballot-handling restrictions, effectively
granting a permanent injunction. It also granted
the Legislature's renewed motion to intervene.
This appeal then ensued.

         III. ANALYSIS

         I agree entirely with the opinion of the Court
that plaintiffs raise a facial, not an as-applied,
constitutional challenge in this case. I will not
repeat the rationale (with which I concur), but
would instead additionally observe that in the face
of an adverse decision on the constitutional issue
raised in League II with respect to the ballot
receipt deadline, plaintiffs in this case embarked
on a creative effort to dodge the effect of that
decision, and took advantage of proceedings that
featured:

•Expedited briefing on a "motion" that had never
been filed • Oral argument on a "motion" that had
never been filed • A reframing of plaintiffs'
arguments to sidestep the adverse decision in
League II
 • The "augmentation" of plaintiffs' complaint to
conform to those reframed arguments • Errors on
the merits as described in the opinion of the Court
         To quote Justice Viviano, "This is not the
way the judiciary works." League II, Mich. at
(Viviano, J., concurring). The judiciary's role is to
decide actual controversies. Particularly in an era
of excessive politicization, the judiciary should not
be hijacked to achieve political ends outside of
the legislative process. And the judiciary, which
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cannot "function both as an advocate and as an
adjudicator," In re Knight, ___ Mich. App___, ___;
___ N.W.2d ___ (2020) (Docket No. 346554), slip
op at 3, should not allow itself to be hijacked. The
constitution is not suspended or transformed
even in times of a pandemic, and judges do not
somehow become authorized in a pandemic to
rewrite statutes or to displace the decisions made
by the policymaking branches of government.

         IV. COROLLARY

         Because this matter has been expedited
and time is of the essence, circumstances do not
permit us to fully examine the question of whether
plaintiffs have standing to bring this action for
injunctive and declaratory rel ief. [  15]  We
consequently have properly assumed for
purposes of our decision that plaintiffs do have
standing. I believe, however, that the question is
a significant one, and that, if circumstances
permitted us to fully examine the question, it
might lead to the conclusion that plaintiffs lack
standing. And I believe that conclusion may follow
from our conclusion that plaintiffs' constitutional
challenge is a facial one.

         Our Supreme Court has held that "[w]here a
cause of action is not provided at law, then a
court should, in its discretion, determine whether
a litigant has standing. A litigant may have
standing in this context if the litigant has a special
injury or right, or substantial interest, that will be
detrimentally affected in a manner different from
the citizenry at large or if the statutory scheme
implies that the Legislature intended to confer
standing on the litigant." Lansing Sch Ed Ass'n v
Lansing Bd of Ed, 487 Mich. 349, 372; 792
N.W.2d 686 (2010). The statutory scheme here
does not imply that the Legislature intended to
confer standing on plaintiffs. The pertinent
question, therefore, is whether plaintiffs have a
"special injury or right, or substantial interest, that
will be detrimentally affected in a manner different
from the citizenry at large." Id. (emphasis added).

         It seems to me that, in bringing a facial
challenge, it could plausibly be argued that
plaintiffs necessarily are not asserting a "special
injury or right, or substantial interest, that will be

detrimentally affected in a manner different from
the citizenry at large." Rather, they are asserting
the same injury, right, or interest as that of the
citizenry at large-being subject to a law that is
incapable of any valid, constitutional application.
See Steffel v Thompson, 415 U.S. 452, 474; 94
S.Ct. 1209; 39 L.Ed.2d 505 (1974). In that event,
absent some exception, plaintiffs would not have
standing.  An except ion to the standing
requirement has been recognized for certain
forms of vagueness and overbreadth challenges
in the context of the regulation of free speech,
see, e.g., Michigan Up & Out of Poverty Now
Coalition v State of Michigan, 210 Mich.App. 162,
170; 533 N.W.2d 339 (1995). But here, although
Count IV of plaintiffs' complaint does allege a
violation of the right to free speech under Const
1963, art 1, § 5, plaintiffs have not alleged that
the challenged statutes "sweep too broadly,
covering a substantial amount of protected free
speech," or that they create an "unreasonable
risk of censorship by vesting "unbridled discretion
in a government official over whether to permit or
deny expressive activity." Id., citing Lakewood v
Plain Dealer Publishing Co, 486 U.S. 750, 755-
756; 108 S.Ct. 2138; 100 L.Ed.2d 771 (1988).
And if plaintiffs have not adequately alleged an
exception to the standing requirement, then they
would not seem to have standing to bring this
action in its current form.

         That would not mean, however, that
plaintiffs (or anyone else in the citizenry at large)
would have no recourse. This Court has held:

Michigan jurisprudence recognizes the special
nature of election cases and the standing of
ordinary citizens to enforce the law in election
cases.
Deleeuw v Bd of State Canvassers
, 263 Mich.App. 497, 505-506; 688 N.W.2d 847
(2004). See also
Helmkamp v Livonia City Council
, 160 Mich.App. 442, 445; 408 N.W.2d 470 (1987)
("[I]n the absence of a statute to the contrary, . . .
a private person . . .
may enforce by mandamus
 a public right or duty relating to elections without
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showing a special interest distinct from the
interest of the public." [Quotation marks
omitted.]). The general interest of ordinary
citizens to enforce the law in election cases is
sufficient to confer standing
to seek mandamus relief
. See
Citizens Protecting Michigan's Constitution
, 280 Mich.App. at 282; 761 N.W.2d 210
(permitting a ballot question committee to
challenge a petition). [
Protect MI Constitution v Secretary of State
, 297 Mich.App. 553, 566-567; 824 N.W.2d 299
(2012), rev'd on other gds, 492 Mich. 860 (2012)
(emphasis added).]
         See also League II, ___ Mich.App. at ___,
slip op at 2, citing Citizens Protecting Michigan's
Constitution v. Secretary of State, 324 Mich.App.
561, 583; 922 N.W.2d 404 (2018), aff'd 503 Mich.
42; 921 N.W.2d 247 (2018) (" '[M]andamus is the
proper remedy for a party seeking to compel
election officials to carry out their duties.' ").

         In other words, the plaintiffs in League II
pursued the proper remedy in an election case,
i.e., mandamus. Plaintiffs in this case did not
seek mandamus. As a result, they may lack
s t a n d i n g .  N o n e t h e l e s s ,  b e c a u s e  t h e
circumstances of this appeal do not permit our full
consideration of the standing issue, and the
parties have not developed the arguments on
appeal, it is not properly before us to decide at
this juncture.

         V. CONCLUSION

         For the reasons stated in the opinion of the
Court and for these additional reasons, I concur
in our determination to reverse the Court of
Claims, to vacate its order granting summary
disposition in favor of plaintiffs as well as its
preliminary and permanent injunctions, and to
remand with instructions to immediately enter an
order granting summary disposition in favor of
defendants.

---------

Notes:

[ 1] Plaintiffs' original complaint requested preliminary and
permanent injunctive relief. The Court later entered the
following scheduling order: "IT IS HEREBY ORDERED: that
oral argument on Plaintiff's request for Declaratory and
Injunctive relief is scheduled for Wednesday, July 08, 2020 at
11:00 a.m. via Zoom. Plaintiffs' brief shall be filed by Friday,
June 26, 2020 at 12:00p.m. Defendants' response is due by
Friday, July 03, 2020 at 12:00p.m. No replies are permitted."
Thereafter, plaintiffs filed a brief entitled "BRIEF IN
S U P P O R T  O F  P L A I N T I F F S '  R E Q U E S T  F O R
PRELIMINARY INJUNCTIVE RELIEF IN COMPLIANCE
WITH THE COURT'S 6/19/20 SCHEDULING ORDER," in
support of their demand for preliminary injunctive relief. In
defendants' response, defendants noted that plaintiffs had
not moved for a preliminary injunction before the trial court
issued its scheduling order.

[ 2] The Court of Claims held in relevant part: "[c]onsistent
with MCL 168.822, the timely postmarked ballot must be
received by the clerk's office no later than 14 days after the
election has occurred, so as not to interfere with the board of
county canvassers' duty to certify election results by the
fourteenth day after the election."

[ 3] Michigan Alliance for Retired Americans v Secretary of
State, unpublished order of the Court of Appeals, issued
October 9, 2020 (Docket No. 354993).

[ 4] The pertinent sentence reads, "The clerk is required to
provide assistance if you are unable to return your absent
voter ballot as specified in (a), (b), or (c) above, if it is before
5 p.m. on the Friday immediately preceding the election, and
if you are asking the clerk to pickup the absent voter ballot
within the jurisdictional limits of the city, township, or village
in which you are registered." Therefore, under the plain
language of the statute, a voter need only call the clerk
before 5 p.m. on the Friday immediately preceding the
election to trigger the clerk's duty to provide ballot-delivery
service for eligible absent voters.

[ 5] The clerk's obligations found in MCL 168.764b(4) and (5)
are essentially same except that MCL 168.764b(4) reduces
the clerk's responsibility to provide ballot-delivery services
from a "shall" to "may" if the request for assistance is made
after 5:00 p.m. on the Friday immediately preceding the
election. Although not particularly relevant to this appeal,
MCL 168.764(4) also removes the restriction that, during this
narrow window, election officials may provide ballot-delivery
services for absent voters even if the ballot is outside of the
jurisdictional limits in which the absent voter is registered.

[ 6] The polls close at 8:00 p.m. MCL 168.720.

[ 7] We reject plaintiffs' argument that the fact that the
changes would apply only to the November 2020 election
removes this case from a facial analysis. Because the relief
would extend to all Michigan absent voters-not just plaintiffs-
in the November 2020 election, it does not survive the Reed
analysis. Plaintiffs also contend that, even if the relief
extends beyond their circumstances, reversal still is not
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required because courts often invalidate laws facially on the
basis of their impact on certain communities and subgroups.
For example, plaintiffs cite Crawford v Marion Cty Election
Bd, 553 U.S. 181; 128 S.Ct. 1610; 170 L.Ed.2d 574 (2008),
where the Court considered a law's impact on identifiable
subgroups for whom the burden may be most severe. For the
reasons already explained, however, we conclude that the
relief plaintiffs seek is not tailored to a subgroup or
subgroups. Instead, the relief plaintiffs seek would apply to
all absent voters.

[ 8] Bridge Michigan, Absentee ballot drop boxes boom in
Michigan, despite controversy elsewhere, October 5, 2020
<https://www.bridgemi.com/michigan-government/absentee-
ballot-drop-boxes-boom-michigan-despite-controversy-
elsewhere?amp > (accessed October 15, 2020).

[ 9] Warikoo, Niraj, Detroit prepares for historic election with
e a r l y  v o t i n g  o p t i o n s ,  O c t o b e r  9 ,  2 0 2 0
<https://www.freep.com/story/news/local/michigan/detroit/202
0/10/09/ci ty-ear ly-vot ing-satel l i te-centers-drop-off-
boxes/3597687001/ > (accessed October 15, 2020).

[ 10] In view of those other options, voters are not compelled
to deliver their ballot in person, which likely would be found
unconstitutional as a severe burden. See generally Deleeuw
v State Bd of Canvassers, 263 Mich.App. 497, 502 n 1; 688
N.W.2d 847 (2004) (noting that to require a candidate for a
federal position in public office to file her petition in person
would be violative of the United States Constitution).

[ 11] That section provides in relevant part: "The clerk of a city
or township may appoint the number of assistants necessary
to accept delivery of absent voter ballots at any location in
the city or township. An appointment as assistant to accept
delivery of absent voter ballots must be for 1 election only.
An assistant appointed to receive ballots at a location other
than the office of the clerk must be furnished credentials of
authority by the clerk . . . . "

[ 1] The plaintiffs in that case were the League of Women
Voters of Michigan and three individuals who were League
members and registered Michigan voters.

[ 2] This requirement is set forth in MCL 168.764a; MCL
168.764b.

[ 3] See Proposition No. 18-3 (2018). Proposal 3 granted all
Michigan votes the constitutional right to vote by absentee
ballot without stating a reason. Before the passage of
Proposal 3, the right was a statutory one, provided that
certain conditions were met. Specifically, before the passage
of Proposal 3 and the subsequent enactment of 2018 PA
603, MCL 168.759 provided six grounds for requesting an
absentee ballot: (1) being absent from the community on
election day; (2) being physically unable to attend the polls
without the assistance of another; (3) because of the tenets
of the voter's religion; (4) serving as an election inspector in a
different precinct; (5) being 60 years of age or older; or (6)
being confined to jail awaiting arraignment or trial.

[ 4] I use the "League II" nomenclature for purposes of
consistency with the opinion of the Court. The parties and the
Court of Claims sometimes refer to that decision as "LWV."

[ 5] In pertinent part, MCL 168.932(f) prohibits persons from
attempting to influence how an absent vote should vote, and
limits those third persons who may return an absent voter
ballot to mail carriers and "member[s] of the immediate family
of the absent voter including father-in-law-, mother-in-law,
brother-in-law, sister-in-law, son-in-law, daughter-in-law,
grandparent, or grandchild, or a person residing in the absent
voter's household." Id. The reason for enacting these ballot-
handling restrictions was described by the House Legislative
Analysis Section in its analysis of HB 4242 of 1995 (which
ultimately was adopted as PA 1995, No 261 and codified as
MCL 168.932(f)), as follows:

Election officials say the current system is subject to abuse
by campaign workers eager to "assist" voters. Without strict
limits on who can handle absentee ballots, it is difficult to
track their safe return and it is difficult to enforce laws against
soliciting the return of absentee ballots, coercion and
intimidation in filling out ballots, and tampering. Election
officials have recommended stricter control over who can
handle an absentee ballot and stiffer penalties for violations
as a means of enhancing the integrity of the process. [See
House Legislative Analysis, HB 4242 (issued October 17,
1995), p 1.]

[ 6] MCR 3.310(A)(1) provides that "[e]xcept as otherwise
provided by statute or these rules, an injunction may not be
granted before a hearing on a motion for a preliminary
injunction or on an order to show cause why a preliminary
injunction should not be issued." MCR 3.310(A)(3) provides
that "[a] motion for a preliminary injunction must be filed and
noticed for hearing in compliance with the rules governing
other motions unless the court orders otherwise on a
showing of good cause."

[ 7] Upon the filing of a complaint, a defendant generally is
obliged to file either an answer to the complaint, MCR 2.110,
or a motion for summary disposition, MCR 2.116. The
Michigan Court Rules do not provide for the filing of a brief in
response to a complaint.

[ 8] On June 19, 2020, the Court of Claims rescheduled the
hearing for July 8, 2020, and ordered that plaintiffs file a brief
by June 26, 2020, and that defendants file a response brief
by July 3, 2020.

[ 9] The Legislature filed a motion for reconsideration of the
Court of Claims' denial of their motion to intervene. The Court
of Claims denied the motion for reconsideration. The
Republican National Committee and the Michigan
Republican Party filed an application for leave to appeal the
Court of Claims' denial of their motion to intervene. This
Court denied that motion. Our Supreme Court denied a
further application for leave to appeal to that Court; a motion
for reconsideration is now pending.
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[ 10] Named as defendants were the Secretary of State and
Attorney General of Michigan.

[ 11] Indeed, defendants contended that plaintiffs were not
entitled to preliminary injunctive relief in part because they
had yet moved for such relief. They also argued that
plaintiff's request for preliminary injunctive relief should be
denied on the merits.

[ 12] I note that defendants had not yet answered plaintiffs'
complaint and therefore had not yet filed any "pleadings."
MCR 2.110(A).

[ 13] Yet, defendants did an about-face in the concluding
paragraph of their brief, there requesting that the Court of
Claims "consider granting [preliminary injunctive] relief as to
the absent voter ballot receipt deadline statutes if not
precluded from doing by the Court's decision in LWV."

[ 14] I note that appeals of preliminary injunction orders or
orders denying intervention, which are not "final orders," may
proceed only upon the granting of an application for leave to
appeal, whereas an appeal from an order granting summary
disposition may proceed by right. MCR 7.202; MCR 7.203.

[ 15] The parties have not raised or addressed this issue on
appeal. The Republican National Committee and the
Michigan Republican Party do argue in their amicus brief that
plaintiffs lack standing, although their argument does not
track what I outline here.

---------
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Negetive Treatment:

No negative treatment in subsequent cases

372



373



374



375



376



377



378



379



STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/

MEREDITH R. BEIDLER (P78256) KATHERINE L. HENRY (P71954)
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_________________________________/

REPLY BRIEF IN SUPPORT OF DEFENDANT’S
MOTION TO DISMISS THE COMPLAINT

(a.k.a. MOTION FOR SUMMARY DISPOSITION)

ORAL ARGUMENT REQUESTED

Respectfully Submitted: February 1, 2021 /s/ Katherine L. Henry
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1
380



INDEX OF AUTHORITIES

Rules/Statutes

MCL 767.4 5

MCR 1.108 4

MCR 1.109 7

MCR 2.111 6

MCR 2.116 4, 5, 6, 8

MCR 2.119 6

MCR 6.001 4

MCR 6.419 5

MCR 9.104 7

MCR 9.105 7

MRPC 1.0, Preamble 7, 8

MRPC 1.1 8

MRPC 1.2a 7

MRPC 1.3 8

MRPC 1.6 8

MRPC 3.1 7

MRPC 3.3 7

MRPC 3.8 8

MRPC 6.5 8

MRPC 8.4 7

RCSB 15, § 3 7
Constitutions

Const 1963, Preamble 8

Const 1963, art I, § 2 8

Const 1963, art I, § 4 8

Const 1963, art I, § 5 8

Const 1963, art I, § 17 8

2
381



Const 1963, art V, § 29 8

US Const, Am I 8

US Const, Am II 8

US Const, Am V 8

US Const, Am IX 8

US Const, Am XIV 8

US Const, Am XV 8

US Const, Am XIX 8

US Const, Am XXIV 8

US Const, Am XXVI 8
Cases

People v Brown, 42 Mich App 608 (1972) 5

People v Compian, 38 Mich App 289 (1972) 5

People v Compton, 23 Mich App 42 (1970) 5

People v Crown, 33 Mich App 266 (1971) 5

People v Erwin, 212 Mich App 55 (1995) 4

People v Grove, 455 Mich 439 (1997) 4

People v McCartney, 72 Mich App 580 (1976) 5

People v Moore, 51 Mich App 48 (1974) 4

People v Richards, 205 Mich App 438 (1994) 4

People v Turmon, 417 Mich 638 (1983) 8

People v Wood, __ Mich __, __ (2020) (Docket No. 159063) 5

3
382



ARGUMENT1

Prosecutor argues criminal defendants cannot file MCR 2.116 Motions, they may

only file Motions to Dismiss after the People’s proofs at trial are done, and such Motions to

Dismiss may only be Motions for Directed Verdict. None of this is true. MCR 6.001(D)

applies the rules of civil procedure to criminal cases, except in a few limited circumstances.

Prosecutor claims criminal defendants cannot file MCR 2.116 motions as “it is a rule that

clearly applies to civil actions only,” yet she offers no authority to support that claim.

Indeed, the authority and resources make it clear MCR 2.116 does apply in criminal cases.

The MCR 2.116 2007 Staff Comment explains “[d]efects in subject-matter jurisdiction

cannot be waived and may be raised at any time. People v Erwin, 212 Mich App 55, 64

(1995); People v Richards, 205 Mich App 438, 444 (1994).” It continues by explaining time

frames for filing Motions under (C)(8) - (10), citing People v Grove, 455 Mich 439 (1997). If

MCR 2.116 did not apply in criminal cases, the official comments for the rule would not use

criminal cases to explain it. Further, in attached Exhibit 14, a sample “Motion to Dismiss

on Procedural Grounds (failure to state claim),” the Michigan Defenders Motion Book uses

MCR 2.116 by referencing a dismissal warranted under (C)(8) when “the complaint fails to

sufficiently state a violation,” and a dismissal warranted under (C)(10) when the facts

“when viewed in a light most favorable to the prosecution, cannot support a violation.”

Prosecutor also argues a defendant’s Motion to Dismiss may only be filed “at the

conclusion of the People’s proofs,” citing People v Moore. But Moore did not say a Motion

to Dismiss has to be done after the People’s proofs. Rather, Moore chose not to file for

Summary Disposition before trial - but instead for Directed Verdict after trial. For decades,2

2 People v Moore, 51 Mich App 48, 52-53 (1974).  The Moore quote Prosecutor cites is from prior criminal

1 The Assistant Prosecuting Attorney (hereinafter “Prosecutor”) filed a Proof of Service indicating she served
Defendant with her Response by mailing the same on January 25th, however, the Prosecutor’s internal
stamping machine placed the postage on the envelope on January 26th, and the USPS datestamp states the
Response was not actually mailed until January 27th. Defendant was able to receive the Response at the
end of the business day on Friday, January 29th. Defendant files this response pursuant to MCR
2.116(G)(1)(a)(iii) and MCR 1.108 (1).
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our courts have recognized that “[p]rior to the commencement of the . . . trial, defendant

[may file] a written motion for dismissal of the charges.” The Michigan Supreme Court3

reminded us in 2020 that “[b]efore trial, defendant[s] [may move] to dismiss [the] charges.”4

The defendant prevailed on a pre-trial Motion to Dismiss on one charge, and when the

district court denied his motion to dismiss the other, he sought leave for an interlocutory

appeal. The Court denied his motion because he did not meet his burden, not because it

wasn’t allowed in a criminal case or because it was before trial. A “jury trial was then held

on the [second] charge. . . . After the prosecution rested, defendant moved again to

dismiss the charge,” emphasizes defendants may file a Summary Disposition Motion to5

Dismiss before trial while they may also choose to file a Directed Verdict Motion to Dismiss

after the People’s proofs have been presented. In MCL 767.4, even our Code of Criminal

Procedure acknowledges “proceedings before trial” include a “motion to dismiss.”

Prosecutor then argues if a defendant is entitled to judgment as a matter of law, the

only option is a Motion for Directed Verdict. Her logic is nonsensical and based on no

cases, statutes, or court rules - absolutely no authority whatsoever. A defendant is not

precluded from the ability to file one kind of motion by the virtue of being able to file

another kind of motion. And while defendants are allowed to file Motions for Directed

Verdict after the People’s proofs, their ability to file those motions exists entirely separate

and distinct from their ability to file MCR 2.116 motions. Indeed, the grounds for a MCR

6.419 Directed Verdict are completely different from those for Summary Disposition.6

6 Grounds for a MCR 6.419 Motion exist where “the evidence [presented at trial] is insufficient to sustain a
conviction,” whereas MCR 2.116 requires dismissal where the process of action is insufficient, the service of
process is insufficient, the prosecution has failed to state a claim on which relief can be granted, or where the
defendant is entitled to judgment as a matter of law, regardless of sufficiency of the evidence presented.

5 Id.
4 People v Wood, __ Mich __, __ (2020) (Docket No. 159063), slip op at __.
3 People v McCartney, 72 Mich App 580, 584 (1976).

cases.  In People v Compton, 23 Mich App 42, 44 (1970) and People v Compian, 38 Mich App 289, 293
(1972), defendants chose not to file for Summary Disposition, but instead for Directed Verdict.  The other
cases cited by Moore here are People v Crown, 33 Mich App 266 (1971) and People v Brown, 42 Mich App
608 (1972), where defendants filed no Motion to Dismiss at all, simply raising issues on post-trial appeal.
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With MCR 2.116 applying in criminal cases, it is important to acknowledge the

requirements involved. “[A]ny response to the motion (including brief and any affidavits)

must be filed and served;” however, Prosecutor filed and served no brief or affidavits.7

Indeed, a “response to a motion that presents an issue of law must be accompanied by a

brief citing the authority on which it is based.” Even this Reply Brief must rebut the8

arguments in Prosecutor’s “response brief.” Under MCR 2.111(C), her responses must9

state 1) an explicit admission or denial; 2) no contest; or 3) that the pleader lacks sufficient

knowledge as to the truth of an allegation. MCR 2.111(D) requires “[e]ach denial must

state the substance of the matters on which the pleader will rely to support the denial,” yet

Prosecutor states no substance to support her denials. She simply states “Deny,” leading

to a baseless denial of several truly uncontroverted facts. In MCR 2.111(E), allegations

“are admitted if not denied in the responsive pleading” and “Pleading no contest has the

effect of an admission.” So, even if “Neither admit nor deny” is as a permissible response

from Prosecutor, it is treated as an admission for the purposes of this case.  Furthermore,10

When a motion under subrule (C)(10) is made and supported . . . an adverse
party may not rest upon the mere allegations or denials of his or her pleading,
but must, by affidavits . . . set forth specific facts showing that there is a
genuine issue for trial. If the adverse party does not so respond, judgment, if
appropriate, shall be entered against him or her. MCR 2.116(G)(4).

The 1985 Staff Comment states (G)(4) was added to require “the party opposing the

motion to respond with affidavits . . . to show the existence of a factual dispute, rather than

relying on the allegations or denials in pleadings.” Thus, Prosecutor is prohibited from

arguing any issues of law and from contesting any facts from Defendant. Also, no11 12

attempt was made to “admit in part and deny in part,” if Prosecutor didn’t entirely agree

12 by failing to comply with the requirements of MCR 2.116(G)(4) and MCR 2.111(C) - (E)
11 by failing to comply with the requirements of MCR 2.116(G)(a) and MCR 2.119(A)(2)

10 Under MCR 2.111(C), it would have to be “plead no contest,” as it is not an explicit admission or denial, or
a statement that the pleader lacks sufficient knowledge or information.

9 MCR 2.116(G)(1)(a)(iii).
8 MCR 2.119(A)(2).
7 MCR 2.116(G)(1)(a)(ii).
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with the statement. She also made false statements of fact and law in paragraphs 31, 33,

37 and 38 regarding Defendant parking on the grass. Defendant never asserted “parking

a vehicle is” a First Amendment right, but only described her vehicle to show it was not in

the way of anyone going to the township hall. But Prosecutor falsely states “Defendant13

could have moved her car and returned to collect signatures.” Affidavits filed share the

entire exchange with the clerk and deputies. Before Defendant arrived, a circulator asked

where the property line was, so she could set up farther in the grass, but Deputy Langlois

expressly told her she could not do that, even with the property owner’s permission!

The unsupported denials also reject many well established legal principles. Other14

serious matters are also involved. MCR 1.109(E)(5) states the Prosecutor’s signature on

her response “constitutes a certification [that] after reasonable inquiry, the document is well

grounded in fact and is warranted by existing law or a good-faith argument for” its reversal.

In other words, Prosecutor significantly misled the court about uncontroverted facts and

well-settled law, violating several rules. Prosecutor failed to follow court procedures, and15

shows utter indifference to Defendant’s constitutionally protected rights. Yet, a lawyer is

15 MRPC 3.1 states lawyers “shall not bring . . . a proceeding, or assert . . . an issue therein, unless there is a
basis for doing so that is not frivolous.”  MRPC 3.3 states a “lawyer shall not knowingly make a false
statement of material fact or law to a tribunal” and if a lawyer’s client “has engaged in criminal or fraudulent
conduct related to an adjudicative proceeding involving the client, the lawyer shall take reasonable remedial
measures.”  See also, MRPC 1.0, Preamble “A lawyer should use the law’s procedures only for legitimate
purposes;” and MRPC 1.2(a) “A lawyer shall seek the lawful objectives of a client through reasonably
available means permitted by law and these rules.” This conduct also violates MRPC 8.4, our Oath of Office
under RCSB 15 § 3, and MCR 9.104, as we consider that attorney discipline is done “for the protection of the
public, the courts, and the legal profession. (MCR 9.105).”  This is because as “officers of the court, lawyers
have special duties to avoid conduct that undermines the integrity of the adjudicative process. . . . This duty
is premised on the lawyer’s obligation as an officer of the court.”  MRPC 3.3, Official Comment.

14 such as regulations must give citizens fair warning as to what is illegal (¶14), and townships may not enact
regulations repugnant to the Constitution (¶15).

13 Prosecutor’s argument that “it is important that people do not use parking space [sic] or park on the lawn to
allow those who are there to vote to park and conduct Township business” completely ignores the fact that
Defendant’s parking on the lawn where she did placed her vehicle completely out of the way of any voters or
other township residents needing to access the building, and that the only time voters and other residents
had their ingress and egress blocked was when Deputy Langlois’ SUV was parked diagonally across the
parking lot lane.  In fact, her argument suggests that he should be the one getting cited with Trespass. But
her argument also ignores the law explained in detail in Defendant’s first Brief that regulations prohibiting
substantial amounts of constitutionally protected conduct may be facially overbroad even if they have a
legitimate compelling state interest. (However, not parking on the grass is not a compelling state interest.)
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“an officer of the legal system . . . having special responsibility for the quality of justice,”16

who must “be mindful of deficiencies in the administration of justice,” and fulfill their “duty17

to uphold legal process.” So, whether due to lack of diligence or something else, an18 19

attorney, especially a prosecutor, must be responsible for the impact of their actions.20

Deputy Langlois and Prosecutor may not take this case seriously, but that doesn’t

lessen the magnitude of the impact of their actions on Defendant’s constitutionally

protected rights. Prosecutor’s “response” fails to follow any of the rules on responsive

pleadings, briefs, or defenses to MCR 2.116(C)(10) claims; it rejects uncontroverted facts

and well-settled law without any support, violating several rules. The irony here is that

while Deputy Langlois and Prosecutor are acting “on behalf of” The People, it is Defendant

who is fighting nonstop to protect not only her rights, but the rights of We The People.

What value do our state and federal constitutions have if the officers sworn to uphold them

are allowed to diminish, abridge or deprive the God-given rights guaranteed therein?21

21 Our rights are to be exercised undiminished (Const 1963, Preamble; Const 1963, art  I, § 4; Const 1963,
art V, § 29), unabridged (Const 1963, art I, § 5; US Const, Am I; US Const, Am XIV, §§ 1, 2; US Const, Am
XV; US Const, Am XIX; US Const, Am XXIV; US Const, Am XXVI), undeprived (Const 1963, art I, § 17; US
Const, Am V; US Const, Am XIV).

20 MRPC 6.5, Official Comment reminds us a “lawyer is an officer of the court who has sworn to uphold the
federal and state constitutions [and] to proceed only by means that are truthful and honorable.”  MRPC 3.8
emphasizes the “Special Responsibilities of a Prosecutor”: “The prosecutor in a criminal case shall (a) refrain
from prosecuting a charge that the prosecutor knows is not supported by probable cause.”  The Official
Comment explains this is because a “prosecutor has the responsibility of a minister of justice and not simply
that of an advocate.  This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice . . . . Applicable law may require other measures by the prosecutor. . . . This rule
imposes on a prosecutor an obligation to make reasonable efforts and to take reasonable care . . . . to
assure that the defendant’s rights are protected.”

19 MRPC 1.3 requires us to “act with reasonable diligence,” while MRPC 1.1 prohibits a lawyer from handling
“a legal matter without [adequate] preparation.” “Thoroughness and Preparation. Competent handling of a
particular matter includes inquiry into and analysis of the factual and legal elements . . . , and use of methods
and procedures meeting the standards of competent practitioners.  It also includes adequate preparation.”
MRPC 1.1, Official Comment.  And a “lawyer should strive to attain the highest level of skill”  (MRPC 1.0,
Preamble) because “ignorance of the law is no excuse.” People v Turmon, 417 Mich 638, 657 (1983).

18 Id. See also, MRPC 1.6, Official Comment.
17 Id.
16 MRPC 1.0, Preamble.

8
387



388



389



STATE OF MICHIGAN
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Allegan County Ass’t Prosecutor Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org

_________________________________/

PROOF OF SERVICE

The undersigned certifies the Reply Brief for the Motion to Dismiss and Exhibit 14, were
served upon the parties named herein at the addresses listed above, by US Mail,
hand-delivered, emailed (if commonly accepted by opposing counsel, or allowed due to
COVID19 Michigan Supreme Court recommendations), or by depositing in their box at the
Courthouse on: February 1, 2021.

Dated: February 1, 2021 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/

MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 7194 Michael Dr, Hudsonville, MI 49426
269-673-0280 616-303-0183 (redacted per MCR 1.109)
prosecutor@allegancounty.org KHenry4MI@gmail.com
_________________________________/

MOTION TO COMPEL DISCOVERY,
MOTION FOR IMMEDIATE CONSIDERATION,

BRIEF IN SUPPORT, NOTICE OF HEARING,
AND PROOF OF SERVICE

PROOF OF SERVICE

The undersigned certifies the following Notice of Hearing, Motion to Compel, Motion for
Immediate Consideration, and Brief in Support, was served upon the parties named herein at the
addresses listed above, by US Mail, hand-delivered, emailed (if commonly accepted by opposing
counsel, or allowed due to COVID19 Michigan Supreme Court recommendations), or by
depositing in their box at the Courthouse on: March 30, 2021.

Respectfully Submitted: March 31, 2021 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

NOTICE OF HEARING ON
DEFENDANT’S MOTION TO COMPEL DISCOVERY

To: Clerk of the Court
Allegan County Prosecutor

PLEASE TAKE NOTICE that the attached Motion to Compel Discovery will be brought
on for hearing before the Honorable William A. Baillargeon, Allegan County District Court
Judge at 113 Chestnut, County Building 2nd Floor, Allegan, Michigan, on April 8, 2021 at 11:00
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AM or as soon thereafter as parties may be heard.

Respectfully Submitted: March 31, 2021 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

MOTION FOR IMMEDIATE CONSIDERATION OF
DEFENDANT’S MOTION TO COMPEL DISCOVERY

Defendant, Katherine Henry, in pro per, moves this Court to make immediate consideration of

her Motion to Compel Discovery based on the attached brief and the following reasons:

1. Defendant is charged with misdemeanor trespass under MCL 750.552.

2. Settlement Conference is currently scheduled for April 23, 2021 with the Jury Trial
scheduled for April 28, 2021.

3. With these dates fast approaching, reaching final resolution on these issues impacting the
procedures for trial is urgent.

4. Per MCR 1.105, the state has an interest in securing the just, speedy, and economical
determination of every action, both civil and criminal.

5. Per MCR 6.002, the rules are to be construed to secure simplicity in procedure, fairness
in administration, and the elimination of unjustifiable expense and delay.

6. MCR 2.119(E)(1) requires a motion, such as the underlying motion to compel discovery,
to be set for a hearing.

7. MCR 2.119(C) requires the notice, motion and accompanying documents to be served
electronically upon the prosecution 7 days before the hearing.

8. MCR 2.119(E)(3) allows a court to dispense with oral arguments on motions and require
the parties to file briefs in lieu thereof.

9. When Defendant called to get the hearing date for the underlying motion, court staff
advised her that Judge Baillargeon is not holding in person hearings, instead only holding
them by Zoom.

10. Defendant has a hearing disability, and is unable to adequately participate in a contested
hearing by Zoom.

11. Administrative Order 2020-1 states that "Trial courts should maximize the use of
technology to facilitate electronic filing and service to reduce the need for in-person
filing and service," which is reiterated in the Michigan Supreme Court's FAQs and
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General Guidance Regarding Emergency Court Response to COVID-19, last updated
12/21/20.

12. Administrative Order 2020-19 also reiterates this, as well as the Michigan Supreme
Court's "Guidance on Conducting Remote Hearings with Self-Represented Litigants,"
which states that communications from the court "should be served via electronic means
to the greatest extent possible."

13. Under MCR 2.119(C)(2), Prosecutor’s response to these motions is due by April 3rd if
served by US Mail or April 8th if served by email.

Therefore, Defendant asks this court to:

A. Dispense with oral argument on these motions, instead making its ruling based on the
pleadings of the parties.

B. Issue its decision prior to April 8th, the date set for this hearing, and direct the ensuing
order to be served upon the parties by email prior to April 8th, as to make clear the
hearing on April 8th would no longer be needed.

Respectfully Submitted: March 31, 2021 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

MOTION TO COMPEL DISCOVERY

Defendant, Katherine Henry, in pro per, moves this Court to enter an order compelling

Prosecutor to produce Defendant’s Request for Discovery, and other related relief. This motion

is based on MCR 6.201, the attached brief, and the following reasons:

1. On February 15, 2021, Defendant served Prosecutor with a Discovery Request and
Notice.  See Exhibit A and Exhibit B.

2. Under MCR 6.201, Prosecutor’s answers were due March 8, 2021.

3. Prosecutor did not comply with the discovery request.

4. Defendant reached out via email to Prosecutor on Mar 2, 2021, regarding the appearance
of standby counsel, reminding Prosecutor that discovery was due within that week.
Prosecution did not respond.  See Exhibit C.
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5. On March 29, 2021, Defendant notified Prosecutor that she had not received the
discovery, and requested confirmation as to whether Prosecutor intended to comply with
the discovery request.  See Exhibit D.

6. Prosecution did not respond in any way, shape, or form to-date.

7. All pleadings from the prosecution thus far have failed to include factual allegations that
would support the trespass charge.

8. Prosecutor’s willful disregard of the court rules requiring disclosure of the state’s
evidence has made it near impossible for Defendant to prepare a defense for herself.

For these reasons, Katherine L. Henry asks that this Court to enter an Order:

A. Requiring Prosecutor to fully respond to Defendant’s February 15th Discovery Request by
April 9th,

B. Excluding all evidence (including witness testimony, exhibits, etc.) from trial that Prosecutor
fails to produce in full to Defendant by April 9th, and

C. For any and all such other relief that is just and appropriate.

Respectfully Submitted: March 31, 2021 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
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BRIEF IN SUPPORT OF DEFENDANT’S
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ORAL ARGUMENT NOT REQUESTED
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STATEMENT OF JURISDICTION

The district court has the power to “require the production of books, papers, records,

documents, and other evidence,” “provide for pleadings and motions,” and “make and enforce all

other writs and orders; and do all other things necessary to hear and determine matters within the

jurisdiction of the court.” MCL 600.8317. Further, MCR 6.201(J) provides authority for the

court to “order the party to provide the discovery” and to “prohibit the party from introducing in

evidence the material not disclosed.”

STATEMENT OF FACTS

Henry is a licensed attorney. Last May, she authored the Restore Freedom Initiative

(RFI) constitutional amendment petition. On Election Day 2020, volunteers circulating the RFI

petition were threatened with arrest for circulating the petition in the Leighton Township Hall

parking lot. Henry, as the lead attorney for RFI, tried resolving the situation with the deputies

over the phone. When that did not work, she said she would just go to the town hall to speak

with the deputies directly about it. Upon arriving, the deputies would not discuss the law though,

instead arresting Henry for trespassing on public property. Henry filed a motion to dismiss,

which was heard on February 4th. The court denied the motion, and Henry filed an appeal,

which is pending. Henry also filed a written request for discovery on February 15th, sending a

reminder email to the prosecutor on March 2nd and a final follow up email on March 29th, all

receiving no response from the prosecutor’s office. Henry now files this motion to compel

discovery and bar introduction of evidence.

ARGUMENT

The “safeguards of liberty . . . should receive the watchful care of those intrusted with the

guardianship of the Constitution and laws. In no other way can we transmit to posterity

unimpaired the blessings of liberty.” Ex Parte Milligan, 71 US 2, 124 (1866). Courts and

prosecutors are certainly ones who are entrusted as guardians of our Constitution and laws.
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Surely, while all attorneys have a “duty to uphold legal process,”1 a prosecutor has a special

responsibility to ensure the accused is accorded procedural justice and that her rights are

protected. MRPC 3.8, Official Comment. But here, the prosecutor has failed to uphold legal

process, provide Defendant procedural justice, or protect Defendant’s rights. Prosecutor has

ignored the obligations of court rules, state law and due process to fully inform Defendant of the

substance and nature of the charges against her. This is why the court must “adjudicate upon and

protect the rights and interests of individual citizens, and to that end [must] construe and apply

the laws.”2

I. Court Rules Require Disclosure of State’s Evidence

From the beginning of a criminal case, the prosecution is required to provide certain

information to the defendant. MCR 6.101 requires the complaint to include “the substance of the

accusation against the accused and the name and statutory citation of the offense” (emphasis

added). There was no formal complaint filed in this case except for the ticket, marked as Exhibit

12 in Defendant’s Motion to Dismiss. Yet, the ticket merely states “MCL 750.552 Trespass,”

and “asked to leave many times,” having no descriptive words for the alleged illegal conduct,

and thus containing no well-pleaded allegations.

Prosecutor opposed Defendant’s Motion to Dismiss, so one would think that means there

were facts alleged to be material and in dispute. However, that is not the case. As to the facts

stated by Defendant in her combined motions to dismiss, Prosecutor’s “denials” did not “state

the substance of the matters on which the pleader will rely to support the denial.” MCR 2.111(D).

Prosecutor simply stated “Deny,” creating baseless denials of several truly uncontroverted facts.

For example, Prosecutor’s unsupported “denial” of Defendant’s ⁋ 4 denies the ticket filed in

court was different than the copy served on Defendant, yet at the hearing, Prosecutor admitted

the ticket “was altered” and “it was clear error.” Tr Mtn Hrg Feb 4, 2021, p 16. Also, in

2 Charles Reinhart Co v Winiemko, 444 Mich 579, 591 (1994), citing Johnson v Kramer Bros Freight
Lines, 357 Mich 254, 258 (1959).

1 Id. See also, MRPC 1.6, Official Comment.
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2.111(E), allegations “are admitted if not denied in the responsive pleading” and “Pleading no

contest has the effect of an admission,” yet Prosecutor responded to some of Defendant’s

allegations by simply stating “Neither admit nor deny.” So, even if “Neither admit nor deny”

were permissible responses from Prosecutor under 2.111(C) they are still treated as admissions

for the purposes of this case. So, based on MCR 2.111, Prosecutor asserted no appropriate

denials of any material facts alleged by Defendant.

Additionally, by Defendant filing the MCR 2.116(C)(8) and (10) motions, Defendant

alleged that there were no genuine issues of material fact. MCR 2.116(G)(4) then required

Prosecutor to “set forth specific facts showing that there is a genuine issue for trial,” and to do so

by submitting affidavits or other appropriate evidence. However, Prosecutor filed no affidavits

nor included any other kinds of evidence. Furthermore, Prosecutor’s entire response failed to

even allege that there is any genuine issue of material fact for trial.

But then on February 15th, Defendant served on Prosecutor a Request for Discovery

pursuant to MCR 6.201, MCR 6.610(E), MCL 763.8(3) and (5), and other authority, providing

notice pursuant to MCR 6.201(F) and (J) that if the prosecution fails to comply with the requests

made within 21 days, Defendant will request the Court to order the testimony or evidence

excluded. The 21 days were up on March 8th, yet Prosecutor has failed to respond to the request

to-date. Prosecutor also failed to even respond to the email sent about the discovery on March

2nd and again on March 29th (this last one being the last attempt to have Prosecutor provide the

required discovery without having to file this motion to compel).

Looking specifically at these discovery rules, we see that MCR 6.610(E) says that the

“provisions of MCR 6.201, except for MCR 6.201(A), apply in all misdemeanor proceedings.”

The rule continues by saying “MCR 6.201(A) only applies in misdemeanor proceedings, as set

forth in this subrule, if a defendant elects to request discovery pursuant to MCR 6.201(A).” So,

then, in looking at MCR 6.201, we see that (A) includes an extensive list of discovery that either

party must disclose to the other party upon request, and that (B) applies additional disclosure

10
400



requirements upon the prosecutor at the defendant’s request. Defendant asked for all of the

general items included in these rules in addition to other specific items, as applied to this

particular case. Subpart (F) required Prosecutor to “comply with the requirements of this rule

within 21 days of a request under this rule,” and includes a continuing duty that “if at any time a

party discovers additional information or material subject to disclosure under this rule, the party,

without further request, must promptly notify the other party.”

MCR 6.201(J) then states that if a party fails to comply with this rule, the court may

“order the party to provide the discovery,” also calling for an order to “prohibit the party from

introducing in evidence the material not disclosed.” The rule even states that “[w]illful violation

by counsel of an applicable discovery rule or an order issued pursuant thereto may subject

counsel to appropriate sanctions by the court.”

Moreover, our court rules “are to be construed, administered, and employed by the parties

and the court to secure the just, speedy, and economical determination of every action and to

avoid the consequences of error that does not affect the substantial rights of the parties,”

according to MCR 1.105. Certainly, then, a defendant should be given timely disclosure of

evidence the state may have against them. Specifically in the criminal context, we should

enforce the court rules to ensure “a just determination of every criminal proceeding.” MCR

6.002. Further, the rules “are to be construed to secure simplicity in procedure, fairness in

administration, and the elimination of unjustifiable expense and delay.” Id. Surely, it is not

simple for a defendant to have to send multiple requests and file a motion with the court just to

receive discovery from the state, nor is it fair to require a defendant to jump through a bunch of

hoops just to secure the discovery materials required to be given to them by court rule. It

certainly creates unnecessary efforts, expenses, and delays to have a prosecutor fail to respond to

discovery requests in any way.

We interpret court rules the same as statutes,3 and so, begin with the rule's plain language.

3 People v Buie, 491 Mich 294, 304 (2012), citing Ligons v Crittenton Hosp., 490 Mich 61, 70 (2011).
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If it’s unambiguous, we simply follow its plain meaning. People v Duncan, 494 Mich 713, 723

(2013). The rules are pretty clear here. The Defendant requested the discovery, and the

Prosecutor is obligated to provide that discovery by March 8th. Since it is the province of the

court in our constitutional system to enforce court rules and the law, regardless of its procedural

posture in any given case, the court must enter an order requiring the discovery to be so

produced. Charles Reinhart Co v Winiemko, 444 Mich 579, 593 (1994).

II. State Law Requires Disclosure of State’s Evidence

In addition to the court rules, there are state laws requiring the prosecutor to disclose the

facts of the case to the defendant. MCL 764.1d requires the complaint to “recite the substance of

the accusation against the accused,” yet the ticket in this case did not. MCL 257.728(1) governs

the use of tickets as the complaint, and also makes similar requirements, including filling out the

ticket “as completely as possible,” which the one in this case was not. Also, as part of

Defendant’s discovery request, MCL 763.8(5) required the prosecutor to “provide a copy of the

recorded statement,” yet no statements were provided, nor did the prosecutor respond to let

Defendant know such records do not exist. And “a reasonably competent public official should

know the law governing his conduct.”4

It is the court’s duty “to enforce the law which the people have made,”5 including the

laws requiring the prosecutor to disclose facts, evidence and other information to Defendant.

“Moreover, the formal and procedural standards provided by the rule of law address two

problems inherent in the administration of justice: the problems of enforcement error and

enforcement abuse.” Charles at n 36. Therefore, the court must hold the prosecutor to these

legal obligations, and not allow the prosecutor to ignore the law, otherwise these very errors and

abuses will go unchecked.

III. US and Michigan Constitutions Require Disclosure of State’s Evidence

5 People v Harding, 53 Mich 481, 485 (1884).

4 Spurlock v Satterfield, 167 F3d 995, 1006 (1999), citing Harlow v Fitzgerald, 457 US 800, 818-819
(1982).
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Certainly, “it is the duty of courts to see that the constitutional rights of the defendant in a

criminal case shall not be violated.”6 Our US Constitution guarantees us the right to “be

informed of the nature and cause of the accusation” against us, and “to be confronted with the

witnesses against” us. Am VI. Likewise, Const 1963, art I, § 20 guarantees us the right “to be

informed of the nature of the accusation; [and] to be confronted with the witnesses against” us.

Also, both constitutions guarantee us that we won’t be deprived of life, liberty or property

without due process of law.  Const 1963, art I, § 17; US Const, Am V, Am XIV.

Again, the ticket (complaint) fails to allege any necessary facts. And even though our

criminal laws and rules require the complaint to be as complete as possible, specifically stating

the substance of the accusation,7 including all the facts and circumstances constituting the

statutory offense,8 the ticket merely states “MCL 750.552 Trespass,” and “asked to leave many

times,” having no descriptive words for the alleged illegal conduct, and thus containing no

well-pleaded allegations. As to the facts stated by Defendant in her combined motions to

dismiss, Prosecutor’s “denials” do not “state the substance of the matters on which the pleader

will rely to support the denial.” MCR 2.111(D). Prosecutor simply states “Deny,” creating

baseless denials of several truly uncontroverted facts. Also, Prosecutor’s failure to comply with

MCR 2.116 regarding the need to set forth specific facts showing a genuine issue for trial, and

with the discovery requests under MCR 6.201 mean that Defendant is not given the proper notice

that the court rules, state statutes, or the constitutions require. If Prosecutor has additional facts

to support the charge, such evidence must be disclosed to Defendant so she can adequately

prepare for trial.

All in all, Prosecutor pleaded grossly inadequate facts to support criminal trespass -

because the undisputed facts simply don’t constitute a crime. Further, Prosecutor fails to follow

8 People v Husted, 52 Mich 624 (1884).

7 Code of Criminal Procedure, MCL 764.1d; MCR 6.101 (“The complaint must include the substance of
the accusation against the accused and the name and statutory citation of the offense.); MCL 257.728(1).

6 People v Murray, 89 Mich 276, 285 (1891) (emphasis added), citing Hill v People, 16 Mich 351, 357
(1868).
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basic procedural requirements, relevant state laws and court rules, and Defendant’s constitutional

guarantees. Given this, the prosecution should “lose its right to raise factual issues . . . when it

has failed to raise such . . . in a timely fashion during the litigation,”9 which, if there ever were

time for this rule to apply, it would be now. If for nothing else, than to simply promote the

interests of justice. How can a court “retain public confidence in the judicial system”10 if it does

not hold the prosecutor to these simple, yet essential standards?

While it’s true Prosecutor operates as a distinct branch of government, Prosecutor’s

charging discretion “is not a license to abuse the dignity of the courtroom. Neither is it a license

not to comply with relevant rules of procedural and substantive law.” Faretta v California, 422

US 806, n 46 (1975). Indeed, it’s “as much [Prosecutor’s] duty to refrain from improper

methods calculated to produce a wrongful conviction as it is to use every legitimate means to

bring about a just one.” Berger v US, 295 US 78, 88 (1935). For it’s by “the protection of the

law human rights are secured; withdraw that protection, and they are at the mercy of wicked

rulers.” Ex Parte Milligan at 119.

Indeed, “constitutional safeguards relating to the integrity of the criminal process attend

every stage of a criminal proceeding, starting with arrest and culminating with a trial.” Cox v

Louisiana, 379 US 559, 574 (1965). Failure to comply with a discovery request may seem like

no big deal for a misdemeanor. But it “is the duty of courts to be watchful for the constitutional

rights of the citizen, and against any stealthy encroachments thereon.”11 Further, “the

Constitution guarantees criminal defendants a meaningful opportunity to present a complete

defense,”12 and failing to provide her with the discovery robs her of this fundamental

constitutional guarantee.

12 Holmes v South Carolina, 547 US 319, 324 (2006), citing Crane v Kentucky, 476 US 683, 690 (1986);
People v Unger, 749 NW 2d 272, 300 (Mich App 2008), citing People v Kurr, 253 Mich App 317, 326
(2002).

11 Mapp v Ohio, 367 US 643, 647 (1961), quoting Boyd v US, 116 US 616, 630 (1886).
10 People v Grove, 455 Mich 439, 457 (1997), overruled on other grounds by Franklin (Mich 2012).

9 People v Trapp, __ Mich App __, __ (2020) (Docket No. 345239), slip op at 2, n 1, quoting Steagald v
US, 451 US 204, 209 (1981).
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IV. Conclusion

The court must “protect public confidence in the judicial system,”13 and the constitutional

rights of the accused, so the trial court has authority to act where the actions or decisions of the

prosecutor are unconstitutional, illegal, or ultra vires,14 intervening for an abuse of discretion by

the prosecutor. Id; see also, People v Herndon, 246 Mich App 371, 392 (2001). And just like

the court, a prosecutor “necessarily abuses its discretion when it makes an error of law”15 (such

errors of law discussed throughout this appeal). So, it’s the judge’s duty to step in when the

prosecutor fails to follow the law, court rules or rules of ethics, or constitution. But “there is

another consideration - the imperative of judicial integrity. The criminal goes free, if he must,

but it is the law that sets him free. Nothing can destroy a government more quickly than its

failure to observe its own laws, or worse, its disregard of the charter of its own existence,”16

especially where “no distinction can be taken between the Government as prosecutor and the

Government as judge.” Id (citation omitted).

Indeed, when government officials violate the Constitution, the Constitution “does not

permit judges to look the other way; [rather, they] must call foul when the constitutional lines are

crossed.”17 Here, those lines have obviously been crossed. Thus, since the court has the

authority, and the duty, to enter injunctive relief against a constitutional violation,”18 Defendant

asks this court to enter an order: requiring Prosecutor to fully respond to Defendant’s February

15th Discovery Request by April 9th; and excluding all evidence (including witness testimony,

exhibits, etc.) from trial that Prosecutor fails to produce in full to Defendant by April 9th.

Respectfully Submitted: March 31, 2021 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

18 MI Coalition of State Empl Unions v Civil Serv Com'n, 465 Mich 212, 219 (2001).
17 In re Certified Questions, __ Mich __, __ (2020) (Docket No. 161492), slip op at 41 (citations omitted).
16 Mapp at 647, quoting Elkins v US, 364 US 206, 222 (1960).

15 See, Duncan at 723; PF v JF at 4, citing TM v MZ, 326 Mich App 227, 235-236 (2018); People v
Franklin, 894 NW2d 561, 566 (2017), citing Pirgue v United Servs Auto Ass’n, 499 Mich 269, 274 (2016).

14 People v Morrow, 214 Mich App 158, 161 (1996), citing People v Williams 186 Mich App 600, 608-613
(1990); People v Gillis, 474 Mich 105 (2006); see also, People v Herndon, 246 Mich App 371, 392 (2001).

13 Grove at 457, overruled on other grounds by Franklin (Mich 2012).
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/

MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

NOTICE OF HEARING,
MOTION FOR IMMEDIATE CONSIDERATION,

AND PROOF OF SERVICE

NOTICE OF HEARING ON
HENRY’S MOTIONS TO DISMISS AND MOTIONS FOR DECLARATORY RELIEF

To: Clerk of the Court
Allegan County Prosecutor

PLEASE TAKE NOTICE that the attached Motion to Dismiss & Brief in Support
(Trespass), Motion to Dismiss & Brief in Support (Disturbing the Peace), Motion & Brief in
Support of Declaratory Relief: Open Hearings, Motion & Brief in Support of Declaratory Relief:
Right to Motion to Dismiss, Motion & Brief in Support of Declaratory Relief: ADA
Accommodations, Motion & Brief in Support of Declaratory Relief: Miscellaneous will be
brought on for hearing before the Honorable William A. Baillargeon, Allegan County District
Court Judge at 113 Chestnut, County Building 2nd Floor, Allegan, Michigan, on June 2, 2022 at
10:30AM or as soon thereafter as parties may be heard. This hearing will be held by Zoom,
according to the attached instructions.

Respectfully Submitted: May 26, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

MOTION FOR IMMEDIATE CONSIDERATION OF
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HENRY’S MOTIONS TO DISMISS AND MOTIONS FOR DECLARATORY RELIEF

Defendant, Katherine Henry, in pro per, moves this Court to make immediate consideration of

her Motions to Dismiss and Motions for Declaratory Relief based on the following reasons:

1. On 11/3/20, Henry was charged with Trespassing in violation of MCL 750.552. Nearly 9
months later, Prosecutor added a charge of Disturbing the Peace, in violation of MCL
750.170.

2. The hearing on these matters discussed herein is set for 6/2/22, with the Settlement
Conference set for 6/10/22 and the Jury Trial scheduled for 6/15/22.

3. With these dates fast approaching, reaching final resolution on these issues impacting the
procedures for trial is urgent.

4. This case has had thousands of pages filed - in different levels of court, raising a myriad of
issues - so why file these pleadings? Despite the voluminous pleadings here, not one of the
issues raised by Henry has been fully adjudicated on the merits.

5. Why are there so many issues raised? Henry did not look through a catalog and shop for the
most interesting ones; they are not issues she has brought to the table. Rather, these issues all
arise out of constitutionally and statutorily guaranteed rights to which each accused is
entitled. And I don’t use the word “entitled” lightly. But these God-given liberties are
guaranteed to us, and no person should have to choose which of their guaranteed rights they
want more, just to keep things simpler in court. If the prosecution wanted to keep things
simple - they would have done their job to ensure Henry’s rights were protected, not
trampled (let alone continuously).

6. So, what is so urgent? Subject matter jurisdiction (SMJ)! Citing case precedent, MJI's
Criminal Proceedings Benchbook clarifies a “trial court must dismiss an action when there is
a lack of subject matter jurisdiction, and a party cannot be estopped from raising the issue.”1

In fact, it is preferred for a party to raise SMJ before an unjust trial or “the injury itself would
have already been sustained.” People v Torres, 452 Mich 43, 71 (1996). Also, the
“embarrassment, expense, and ordeal of living in a continued state of anxiety created by the
[] trial” cannot be erased afterward on appeal. Id. Moreover, this lack of jurisdiction may be
raised at any time, and cannot be waived.2

7. Indeed, Henry would suffer irreparable harm if she was forced to endure a criminal trial
where the court has no jurisdiction, especially since the court has such a duty to enter
permanent injunctive relief against this constitutional violation. MI Coalition at 219.

2 MI Coalition of State Empl Unions v Civil Serv Com'n, 465 Mich 212, 219 (2001).

1 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581
(2014).
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8. All of the issues raised herein by Henry either already indicate the lack of SMJ in this case,
would lead to a lack of SMJ if allowed to continue, or constitute a general due process issue
where Henry’s timely interests are involved.

9. To establish guilt of MCL 750.552 criminal trespass, Prosecutor must prove, beyond a
reasonable doubt, that Henry 1) Remained on the property 2) without lawful authority or a
good faith claim of lawful authority, 3) after someone told her to leave 4) and that person had
lawful authority to remove Henry. While everyone agrees that Henry remained on township
property after the township clerk told her to leave, Prosecutor is legally unable to prove that
Henry lacked authority to be there, or that the clerk had lawful authority to remove her.
These legal reasons leaving Prosecutor unable to prove the two elements on authority also
demonstrate why the court lack’s SMJ over this charge.

10. One reason this court lacks SMJ is because Henry is charged with trespassing on government
property open to the general public, which is blatantly unconstitutional and is not, nor can it
ever be, a crime. Food Employees v Logan Valley Plaza, 391 US 308, 321 (1968); Brown v
Louisiana, 383 US 131, 141 (1966).

11. This court also has no SMJ to enforce township resolutions, but rather only township
ordinances and charters. MCL 42.20; MCL 41.183; MCL 761.1(c); MCL 761.1(o)(i); MCL
600.8311; Michigan Judicial Institute (MJI), District Court Magistrate Manual - Revised
Edition (2021) at 1-21.

12. MCL 750.543z (conduct presumptively protected by the first amendment) and MCL
600.1825(3) (public officers, such as attorneys, privileged from arrest) each protect Henry
from prosecution, resulting in a lack of SMJ. People v Hartwick, 498 Mich 192, 213 (2015).

13. Denial of the right to a speedy trial also results in a lack of SMJ. See Strunk v. United States,
412 US 434 (1973). In cases at least 18 months past arrest, not only is the speedy trial issue
required to be investigated, but prejudice to the accused is presumed, shifting the burden to
Prosecutor. Here, this case is nearly 19 months past arrest, and denial of Henry’s right to a
speedy trial necessitates dismissal.

14. As to the disturbing the peace charge, there is no SMJ where there is no intentional act.
There is no SMJ where there is no conduct that threatens public safety or violence to others;
disrupts peace and quiet for other persons present; or interferes with the ability of other
persons to perform legal actions or duties. There is also no SMJ where the intentional
conduct did not go beyond stating an opinion or position.

15. Henry was charged with Trespass because she allegedly violated a local parking regulation
by parking on township property for work related to circulating a constitutional amendment
petition. See, Prosecutor’s Response, App 159, 162. Engaging in that very petition work is
protected core political speech, Meyer v Grant, 486 US 414, 421-22 (1988), that divests
subject matter jurisdiction through US Am I; Const 1963, art I, §§ 3, 5; Const 1963, art XII, §
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2; and MCL 750.543z.

16. Furthermore, charging someone with a crime, with possible jail time and a criminal record,
for a singular alleged parking violation is express, conflict, and field preempted by several
portions of the Michigan Vehicle Code, Control of Traffic in Parking Areas act, and the
Uniform Traffic Code, including, but not limited to, MCL 257.672-.675d; MCL 257.951(1);
MCL 257.942; MCL 257.605; MCL 257.606; and MCL 257.943, which completely voids all
subject matter jurisdiction for such charges.

17. Furthermore, defects such as denial of counsel, denial of confrontation, and denial of public
hearings are structural errors requiring automatic reversal.3 As such, Henry raises her
concerns on these issues now, in her requests for Declaratory Relief, as they would lead to a
lack of SMJ if allowed to continue.

18. Similarly, “the Constitution guarantees criminal defendants a meaningful opportunity to
present a complete defense,”4 which includes evidence negating an element of the offense.
As such, Henry requests Declaratory Relief to ensure her right to introduce evidence negating
essential elements of the offenses charged, such as intent. Henry also seeks Declaratory
Relief to ensure her right to present a complete defense by way of raising legal challenges
that require a dismissal before trial. If this case goes to trial and Henry is denied this right to
present a complete defense, such an error could arise to the level of a structural error
resulting in the loss of SMJ.

19. The remaining issues raised constitute a general due process issue where Henry’s timely
interests are involved. These include Henry’s right to ADA accommodations, discovery,
E-service and the redaction of her Personal Identifying Information (PII).

20. Per MCR 1.105, the state has an interest in securing the just, speedy, and economical
determination of every action, both civil and criminal. This has been neither just, speedy nor
economical for Henry. It’s one thing to have a case brought against you - it’s quite another to
have so many SMJ-level issues involved.

21. Per MCR 6.002, the rules are to be construed to secure simplicity in procedure, fairness in
administration, and the elimination of unjustifiable expense and delay. Again, Henry is not
required - nor should she be - to pick and choose which of her guaranteed rights she values
most. She is guaranteed all of them, and as all the ones raised herein have been denied to
her, she has the right to raise them. Given all the factors involved, the simplest procedure

4 Holmes v South Carolina, 547 US 319, 324 (2006), citing Crane v Kentucky, 476 US 683, 690 (1986);
People v Unger, 749 NW 2d 272, 300 (Mich App 2008), citing People v Kurr, 253 Mich App 317, 326
(2002).

3 Neder at 8.  See also, Rose v Clark, 478 US 570, 577 (1986); Brookhart v Janis, 384 US 1 (1966); US v
Gonzalez-Lopez, 548 US 140, 150 (2006); People v Buie, 298 Mich App 50, 61-62 (2012); People v
Willing, 267 Mich App 208, 224 (2005); US v Cronic, 466 US 648, 659 n 25 (1984); Gideon v Wainwright,
372 US 335 (1963); People v Russell, 471 Mich 182, 194 n 29 (2004).
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that would avoid delay would be for the court to grant this motion for immediate
consideration and issue its orders on these matters prior to the hearing date, so all parties can
proceed as necessary in the remaining days before trial.

22. MCR 2.119(E)(1) requires a motion, such as the underlying motions filed here, to be set for a
hearing. MCR 2.119(C) requires the notice, motion and accompanying documents to be
served electronically upon the prosecution 7 days before the hearing. MCR 2.119(E)(3)
allows a court to dispense with oral arguments on motions and require the parties to file
briefs in lieu thereof.

23. When Henry called to get the hearing date for the underlying motion, court staff advised her
that Judge Baillargeon is not holding in person hearings, instead only holding them by Zoom.
Henry has a hearing disability, and is unable to adequately participate in a contested hearing
by Zoom.

24. Thus, not being able to adequately participate in a contested hearing on these vital issues,
many that demonstrate the court’s lack of subject matter jurisdiction necessitating immediate
dismissal of the charges with prejudice, Henry asks this court to grant this motion for
immediate consideration of these issues, and issue the necessary orders for the requested
relief, serving said orders upon the parties by email to facilitate the most timely resolution of
the issues.

25. Henry does not have paid staff, ICLE, WestLaw, LexisNexis, or other similar services (as she
does all her work for the people of Michigan on a donation basis), receiving no hourly or flat
fees for such services, and that has added significant time to the completion of legal research
and writing. The longer this case drags on, the more Henry’s personal life, legal work and
political efforts are substantially harmed and her resources wasted. These certain emotional
and financial costs of defending a charge that cannot properly be brought are addressed by
ICLE in Michigan Criminal Procedure § 2.3; Circuit Court Judge Dennis Kolenda in
Potentially Dispositive Pre-Trial Motions (2015), app 279-84; and People v Sierb, 456 Mich
519, n 19 (1998), quoting US v MacDonald, 456 US 1, 8-9 (1982).

26. Prosecutor may think of this whole situation as just another “misdemeanor file,” as
referenced in Prosecutor’s Statement of Question Presented on appeal, but this case has
greatly impacted Henry’s entire life and health, and that of her husband and 8 year old
daughter for over 18 months.

27. Further, unless this Court grants Henry’s requests for relief before the trial date, Henry will
be substantially and irreparably harmed by going to trial on unsupported charges, with
significant detrimental impacts on her personal life, legal work, and political efforts.

28. A “judgment of conviction pronounced by a court without jurisdiction is void” and a “judge
of the United States . . . should be alert to examine the facts for himself when if true as
alleged they make the trial absolutely void.” Johnson v Zerbst, 304 US 458, 468 (1938).
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29. And no matter how you look at it, “the state never had the power to proceed against her in the
first place,”5 so the “very initiation of the proceedings against [Henry] thus operated to deny
[her] due process of law.” Blackledge v Perry, 417 US 21, 30-31 (1974).

30. Henry must not be forced “to endure the personal strain, public embarrassment, and expense
of a criminal trial”6 when the “practical result” of a successful challenge to this lack of
jurisdiction “is to prevent a trial from taking place at all, rather than to prescribe procedural
rules that govern the conduct of a trial.”7 This personal strain, public embarrassment,
expense of criminal proceedings has spanned more than 18 months already.

Therefore, Henry asks this court to:

A. Dispense with oral argument on these motions, instead making its ruling based on the
pleadings of the parties.

B. Issue its decision prior to June 2d, the date set for this hearing, and direct the ensuing
order to be served upon the parties by email prior to June 2nd, as to make clear the
hearing on June 2nd would no longer be needed.

C. Therefore, Henry requests this Court to grant her motion for immediate consideration and
issue its ruling on these Motions to Dismiss and Motions for Declaratory Relief.

Respectfully Submitted: May 26, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

PROOF OF SERVICE

The undersigned certifies the following Notice of Hearing, Motion to Dismiss & Brief in Support
(Trespass), Motion to Dismiss & Brief in Support (Disturbing the Peace), Motion & Brief in
Support of Declaratory Relief: Open Hearings, Motion & Brief in Support of Declaratory Relief:
Right to Motion to Dismiss, Motion & Brief in Support of Declaratory Relief: ADA
Accommodations, Motion & Brief in Support of Declaratory Relief: Miscellaneous, was served
upon the parties named herein at the addresses listed above, by US Mail, hand-delivered, emailed
(if commonly accepted by opposing counsel, or allowed due to COVID19 Michigan Supreme
Court recommendations), or by depositing in their box at the Courthouse on: May 26, 2022.

Respectfully Submitted: May 26, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

7 Johnson at 442; Blackledge v Perry, 417 US 21, 30 (1974).
6 People v Torres, 452 Mich 43, 61 (1996), quoting Abney v US, 431 US 651, 661 (1977).

5 People v Beckner, 92 Mich App 166, 169 (1979), citing People v Johnson, 396 Mich 424, 439-444
(1976).
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/
MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 PO Box 333 Ormond Beach, FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

HENRY’S MOTION TO DISMISS
TRESPASS CHARGE

Defendant, Katherine L. Henry, in proper person, moves this Court to grant these consolidated

motions to dismiss the complaint for the following reasons:

1. Henry was arrested on 11/3/20 and issued a Civil Infraction for Trespass under MCL 750.552.

2. This arrest stems from her circulating a constitutional amendment petition on election day, during
voting hours, in Leighton Township parking lot 229 feet from the door to the precinct. Henry was
not impeding traffic or pedestrian access to the Township Hall. The clerk claimed she was
violating a resolution and wanted her to leave.

3. The deputy arrested Henry, enlisting two other deputies to physically and forcibly restrain her
with handcuffs, placing her in custody in his SUV, telling her she was going to jail, CPS was
taking her 6 year old daughter, and her car was being impounded.

4. The State has failed to state a claim on which relief can be granted; thus Henry is entitled to a
dismissal under MCR 2.116(C)(8). There is no “trespass” for a person on government property
generally open to the public. Similarly, there is no genuine issue of material fact and Henry is
entitled to judgment as a matter of law.

5. To establish guilt of MCL 750.552 criminal trespass, Prosecutor must prove, beyond a reasonable
doubt, that Henry 1) Remained on the property 2) without lawful authority or a good faith claim
of lawful authority, 3) after someone told her to leave 4) and that person had lawful authority to
remove Henry. While everyone agrees that Henry remained on township property after the
township clerk told her to leave, Prosecutor is legally unable to prove that Henry lacked authority
to be there, or that the clerk had lawful authority to remove her.
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6. While the discussion in the Brief in Support of this motion focuses on the actual authority Henry
had to remain on the property, it must not be overlooked that Prosecutor is unable to meet their
burden unless they also prove Henry did not even have a good faith claim of lawful authority.

7. These legal reasons leaving Prosecutor unable to prove the two elements on authority also
demonstrate why the court lack’s subject matter jurisdiction over this charge.

8. Further, in addition to grounds under MCR 2.504(B)(1) requiring a dismissal with prejudice, the
denial of the right to a speedy trial also necessitates dismissal. In cases at least 18 months past
arrest, not only is the speedy trial issue required to be investigated, but prejudice to the accused is
presumed, shifting the burden to Prosecutor.  Here, this case is nearly 19 months past arrest.

9. Having established not just one, but several reasons why there is a lack of subject matter
jurisdiction or the case should otherwise legally not go to trial, the constitution now does not
permit the case to continue, and a dismissal with prejudice must be entered to serve as “the
refusal to permit the trial that the Constitution bars.” Robinson v Neil, 409 US 505, 510 (1973).

Therefore, with it being the duty of the courts (and prosecutors) to ensure the constitutional rights of
the accused in a criminal case shall not be violated, Henry asks this Court:

A. To dismiss the complaint with prejudice.

B. To order that “the arrest record shall be removed from the internet criminal history access tool
(ICHAT),” pursuant to MCL 764.26a(1)(a).

C. To order that 60 days from the order of dismissal the “arrest record, all biometric data, and
fingerprints shall be expunged or destroyed, or both, as appropriate,” and “any entry
concerning the charge shall be removed from LEIN,” pursuant to MCL 764.26a(1)(b).

Respectfully Submitted: May 26, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
Defendant In Pro Per
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BRIEF IN SUPPORT OF HENRY’S
MOTION TO DISMISS TRESPASS CHARGE
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Prosecutor’s Facts are Insufficient; Henry’s Facts Remain Undisputed 6

Court Lacks SMJ; No Authority to Hear Trespass Cases Like This 7
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Henry Had Lawful Authority to be on Township Property 9

Clerk Lacked Authority to Remove Henry From Township Property 12

Regardless of MCR 2.116, Court Has Duty to Address Legal Issues 15

Speedy Trial Denial Necessitates Dismissal 16

Prosecutor’s Failure to Provide Discovery Necessitates Dismissal 19

CONCLUSION & PRAYER FOR RELIEF 19

STATEMENT OF FACTS1

Having filed a motion to dismiss on her disturbing the peace charge contemporaneously with

this filing, and having previously filed a motion to dismiss on this trespass charge, where Henry’s

summary of the undisputed facts still remains uncontroverted, Henry simply restates the

uncontroverted summary  here, so as to not be unduly cumulative in material presented to the court:

Doreen and Rebecca were circulating the RFI constitutional amendment petition at
Leighton Township Hall parking lot on election day. This building houses two

1 These facts were already presented to the court in the original motion to dismiss that was filed in January
2021. Signed and notarized affidavits supporting the facts were included in the motion, as well as a video of
the incident, aerial views of the scene, measurements from the polling precinct door to defendants car,
photographs and other relevant material.  None of these facts have ever been disputed by Prosecutor, so to
avoid being unduly cumulative, Henry is not including them again here, but rather relies upon the court record
of those previously filed exhibits.
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polling precincts. They set up 229 feet away from the front door of the building.
Their SUV (and later, Defendant’s car) was parked beyond the parking lot
pavement, entirely on grass. They had four small yard signs and a few small
American flags in the ground right next to the SUV, and an 18” wide by 3 feet long
folding table right at the tailgate of the SUV. They weren’t impeding traffic or
access to the township building or parking. Deputy Langlois told them they
couldn’t move to the neighboring property, even with the neighbor’s permission.
When voters approached to sign the petition, Deputy Langlois said the circulators
couldn't tell the voters about the petition and the voters were not allowed to sign the
petition. The township resolution states it limits who can be on township property,
but paragraph 4 accepts people may participate in political activities outside 100
feet from the door. The deputies and clerk said it didn’t matter what the law said
because “the township has an ordinance that says [Defendant and her circulators]
can’t be there without the clerk’s permission, and the clerk wanted them to leave.”
The clerk and the deputies said they did not care to speak with Doreen or
Defendant about the law, the constitution, or the wording of the resolution. The
deputies stated if Defendant wanted to raise those points, she could do that at “her
day in court.” Three deputies physically forced Defendant into handcuffs and
across the parking lot into Deputy Langlois’ SUV. Defendant was not allowed to
call her husband to get her 6 year old daughter, or make arrangements to move her
car off township property. She was arrested, put in handcuffs, questioned, never
read her rights, yet told she was going to jail, CPS was taking her daughter, and her
car was being impounded.

ARGUMENT

Henry was already disgusted with actions of government officials who didn't understand: the

constitution; they each took an oath to support and defend the constitution; and the constitution

created our government, defining and limiting the powers of government, and providing for the

protection of our rights and liberties. These officials were forgetting the constitution contains “the2

principles on which [they] shall act, and by which [they] shall be bound.” Id at n 90.

So, Henry chose to embark upon the most constitutionally significant event, as identified by

the Michigan Supreme Court - drafting and circulating a constitutional amendment petition. Id at 59,

n 18. For Henry, and the Michigan Supreme Court, this constitutionally significant event is heavily

protected by Const 1963, art I, §1; Const 1963, art I, §5; Const 1963, art I, §3; Const 1963, art XII,

2 Citizens Protecting Michigan's Constitution v Sec’y of State, 503 Mich 42, 81 (2018).

4
417



§2. Even the US Supreme Court tells us “the solicitation of signatures for a petition involves

protected speech . . . [covered by] the First Amendment, and [] any attempt to regulate solicitation

would necessarily infringe that speech.” So, Henry set aside her entire day on 11/3/20 to provide3

legal advice, and representation if necessary, for the thousands of petition circulators she was leading

across the state. Henry was on her way to provide more legal information to another circulator when

Doreen called.

Not wanting Doreen to be unconstitutionally arrested, and not able to resolve the issue over

the phone with the responding deputy, Henry said she’d drive down there with the laws to it discuss,

hoping once they were face to face and looking at the same documents, they would be able to reach a

peaceful resolution. When she arrived, she was understandably alarmed then when he outright

refused to read any of the laws, instead turning his threats toward her. Henry started the petition

initiative to peacefully combat government overreach and abuse of power; and, thousands of petition

circulators all around the state witnessed this event while it live-streamed. How could Henry possibly

expect others to take a peaceful stand, if she was not willing to stick with it herself?

“The freedom of individuals verbally to oppose or challenge police action
without thereby risking arrest is one of the principal characteristics by which

we distinguish a free nation from a police state.”4

On this basis, we address whether Henry’s undisputed actions constitute conduct prohibited by

MCL 750.552. Inasmuch, the “decision whether alleged conduct falls within the statutory scope of a

criminal law involves a question of law,” thus properly within the scope of a motion to dismiss.5

Indeed, “[i]f a defendant is given a command to stop engaging in speech that is constitutionally

protected under the circumstances, the command is by definition unlawful.” This court has6

previously taken the position that a misdemeanor defendant does not have the right to file a motion to

6 People v Hamlin, unpublished per curiam opinion of the Court of Appeals, issued December 10, 2015
(Docket No. 321352), vacated in part on other grounds by People v Hamlin, __ Mich __, __; 894 NW2d 547
(2017), Exhibit 13, 321352_dual.pdf.

5 People v Noble, 238 Mich App 647, 658 (1999).
4 Houston v Hill, 482 US 451, 462-463 (1987).
3 Meyer v Grant, 486 US 414, n 5 (1988).
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dismiss. However, Henry’s contemporaneously filed Brief in Support of Motion for Declaratory

Relief on the Right to Motion to Dismiss explains why trial judges must rule on issues of law,

including misdemeanor motions to dismiss under MCL 764.9d and MCR 2.116(C).

Furthermore, citing case precedent, MJI's Criminal Proceedings Benchbook clarifies a “trial

court must dismiss an action when there is a lack of subject matter jurisdiction, and a party cannot be

estopped from raising the issue.” In fact, it is preferred for a party to raise SMJ before an unjust trial7

or “the injury itself would have already been sustained.” People v Torres, 452 Mich 43, 71 (1996). As

such, with only the law, and not the facts, disputed here, Henry is entitled to a dismissal without delay.

Therefore, she submits this request under MCL 764.9d; US Const, Am 1, Am 6, Am 14; MCR

2.504(B)(1), 2.116(C) and 6.004(A); Const 1963, art I, § 2; §3; §5; §17; §20; and Const 1963, art XII,

§2. As part of this, Henry asks this court to dismiss this trespass charge because Prosecutor has

failed to state a claim on which relief can be granted, and with no genuine issues of material fact,

Henry is entitled to judgment as a matter of law. Consequently, as to MCR 2.116(C)(8) and

2.116(C)(10), Henry renews her prior Motion to Dismiss the trespass charge - without repeating8

those arguments here, so as to avoid being unduly cumulative.

I. Prosecutor’s Facts are Insufficient; Henry’s Facts Remain Undisputed

Our Constitutions guarantee us the right to “be informed of the nature and cause of the

accusation” against us, and “to be confronted with the witnesses against” us, Am VI; Const 1963, art

I, § 20, and that we won’t be deprived of life, liberty or property without due process of law, Const

1963, art I, § 17; US Const, Am V, Am XIV. So, from the beginning of a criminal case, the

prosecution is required to provide information to the accused. Despite ample opportunity, Prosecutor

has failed to completely describe the nature of the alleged offense, provide affidavits or other

evidence in support of Prosecutor’s claims, state adequate denials of the facts stated by Henry at the

8 This motion was dismissed by the court, but not on the merits.  Due to the arguments put forth today
clarifying for the court that Henry does, in fact, have a right to raise legal challenges in a pretrial motion to
dismiss, Henry replies upon the MCR 2.116(C)(8) and (10) motions she made previously, only going into detail
in this motion on the additional grounds for dismissal of this charge.

7 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581 (2014).
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trial level and interlocutory appeals level, or provide complete and unredacted responses to Henry’s

discovery request, despite the court order regarding the same. Thus, Prosecutor must “lose its right to

raise factual issues . . . when it has failed to raise such . . . in a timely fashion during the litigation.”

Further, at this point, Prosecutor’s failure to provide discovery necessitates dismissal with prejudice.

However, as Henry fully explains these factual insufficiencies in her contemporaneously filed Motion

to Dismiss the disturbing the peace charge, Henry relies upon the arguments made therein, and does

not repeat them here, so as to avoid unduly cumulative material.

II. Court Lacks SMJ; No Authority to Hear Trespass Cases Like This

MCR 2.116(C)(4) - and the issue of subject matter jurisdiction - creates even more significant

issues for Prosecutor’s case. Prosecutor argues this is a simple case of Prohibited Parking. Henry

contends it’s a Constitutional Catastrophe, as she is charged, following a violent arrest, with criminal

trespass, for “violating” a resolution regulating township property parking on Election Day. To

establish guilt of MCL 750.552 criminal trespass, Prosecutor must prove, beyond a reasonable doubt,

that Henry

⤷ Remained on the property
⤷ without lawful authority or a good faith claim of lawful authority,
⤷ after someone told her to leave
⤷ and that person had lawful authority to remove Henry

Everyone agrees that Henry remained on township property after the township clerk told her

to leave. Although Prosecutor’s amended complaint now says Henry did not have lawful authority to

be there, and implies that the clerk did have lawful authority to remove Henry - the issue of lawful

authority is clearly an issue of law. Moreover, Prosecutor provides no legal basis for these claims.

Indeed, quite the opposite is true, regarding these issues of authority.

A. Source of Authority

Henry, like everyone, received her blessings of liberty from God, not the government. To9

9 “We the People” wanted to “secure the Blessings of Liberty.”  US Const, Preamble.  “We, the people of the
State of Michigan, [are] grateful to Almighty God for the blessings of freedom.”  Const 1963, Preamble. We are
all “endowed by [our] Creator with certain unalienable Rights,” like Liberty. Declaration of Independence.
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reinforce this, the 9th Amendment to the US Constitution and article 1 section 23 of the Michigan

Constitution reiterate that even those rights we do not expressly enumerate are retained by we the

people. And the government still has the duty to protect and secure those rights. Government was

created by the people, acts on behalf of the people,” and derives its authority from the people.10 11 12

And as We The People, through the Constitution, "defined and limited the powers of government," no

government entity or government official has the authority to take any action unless it is specifically

given to them in either the US or State Constitution. Id. Further, Government holds public properties

in trust for use by the public, not having its own source of rights, sovereignty, or property13

ownership. This means that as a member of the general public, Henry has the right of access to

property held in the title of a government body. This right remains unless property has a special use

wherein it is not open to the general public, such as prisons or military bases.14

On the other hand, town hall being public property, the clerk does not have exclusive

possession like a homeowner would. And a township’s “ownership of streets and park[ing lots] is15

[not] as absolute as one’s ownership of his home, with consequent power altogether to exclude

citizens from the use thereof.” Hague at 514. A government owns property in trust for the public,

Hague at 515, and must “preserve the property under its control for the use to which it is lawfully

15 HerrovChippewaCtyRdComrs, 368Mich263,269 (1962);GiddingsvRogalewski, 192Mich319,326 (1916).

14 And while the people own all government property, the public’s access may be limited, based on the
“character of the property” (public, limited public, or nonpublic). Perry Ed. Assn. v Perry Local Ed. Assn., 460
US 37, 44 (1983). Thus, in criminal trespass cases, right of access hinges on the property’s normal use. Food
Employees v Logan Valley Plaza, 391 US 308, 321 (1968). It’s trespassing to be right outside a prison, MCL
764.23a (1), or on specific state swampland, MCL 324.41512, being property held for legitimate nonpublic or
limited public purposes (as with public hospitals, military bases, municipal airports and USPS mailboxes).

13 Shuttlesworth v City of Birmingham, 394 US 147, 152 (1969) (citations omitted).

12 “A constitution is made for the people and by the people,” Citizens at 61, “deriving its force from the . . .
people who ratified it,” Id, containing “the principles on which [the government] shall act, and by which it shall
be bound.” Id at n 90. “Its most basic functions are to create the form and structure of government, define and
limit the powers of government, and provide for the protection of rights and liberties.” Id at 81.

11 Upper Peninsula Power Co v L'anse, __ Mich App __ (2020) (Docket No. 349833), n 6 (emphasis added).

10 To “secure the Blessings of Liberty” we established the Constitution.  US Const, Preamble.  “[G]rateful to
Almighty God for the blessings of freedom and earnestly desiring to secure these blessings undiminished to
ourselves and our posterity,” we the people established our state constitution. Const 1963, Preamble. We are
all “endowed by [our] Creator with certain unalienable Rights” and “to secure these rights, Governments are
instituted among Men, deriving their just powers from the consent of the governed.”  Decl. of Independence.
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dedicated.”16

So in the end, given the public nature of the property, Henry has legal authority to be on town

hall property unless a lawful special use limits access of the general public. But on the other hand,

due to the public nature of the property, the township clerk has no authority to exclude a member of

the general public, like Henry, unless a provision of the Constitution or state law specifically grants

her that authority.

B. Henry Had Lawful Authority to be on Township Property

Again, this property is publicly owned. As such, Henry starts with an inherent authority to

access it, just as other members of the general public, unless there is a lawful special use for the

property that limits the public's access. Additionally, the 14th Amendment guarantees Henry equal

protection of the law, expressly prohibiting unequal treatment by the town clerk for similarly situated

individuals. Henry was at the town hall that day during normal business hours, and remained outside

in the parking lot area. And, as this is property open to the general public, all “members of the public

[have] an equal right of access.” Logan at 321. Therefore, Henry cannot be treated any differently

than any other citizen who was present that day. Point blank this means Henry, as a member of the

general public may not be excluded from property open to the public “through the use of [] trespass

laws.”17

The “First Amendment does not guarantee access to property simply because it is owned or

controlled by the government,” Postal at 129, but it does “protect[] a right of access to places

17 Logan at 319. And, there being no trespassing of government property open to the general public, the only
regulations upheld are those preventing direct interference with the public’s use of the property, like banning
picketing done in a manner to “unreasonably interfere with free ingress or egress” or to intentionally interfere
with “the administration of justice,” etc. Id at 320. MCL 750.552 was not written to apply to property open to
the general public anyway. Just like in Brown, the “sole statutory provision invoked by the State contains not a
word about . . . punish[ing] the bare refusal to obey an unexplained command to withdraw from a public street,
. . . or public building.” Brown v Louisiana, 383 US 131, 141(1966). Rather, here, like in Brown, the “statute
was deliberately and purposefully applied solely to terminate the reasonable, orderly, and limited exercise of
the right to protest [at] a public facility. Interference with this right, so exercised, by state action is intolerable
under our Constitution.” Id at 142, citing Wright at 292.

16 People v Harrison, 383 Mich 585, 592 (1970) (emphasis added); Adderly v. Florida, 385 US 39, 48 (1966).
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traditionally open to the public.” Although Prosecutor has argued this case is merely the trespass of18

a car, that ridiculous notion holds no water. This trespass charge, along with the later added disturbing

the peace charge, both have intent as a required element of the offense. And clearly, inanimate objects

like cars do not form intent. Rather, this is a prosecution regarding what Henry was doing and saying

that day. As such, we must determine if Henry has additional first Amendment protections.

Since our first amendment guarantees us the right to free speech, peaceable assembly,

petitioning the government for redress of grievances, conduct falling into one or more of those

categories would obviously be considered protected by the First Amendment. The clearest example

of how this obliterates subject matter jurisdiction in this kind of case is MCL 750.543z, stating

Prosecutor “shall not prosecute any person . . . for conduct presumptively protected by the first

amendment.” The “mere fact that speech is accompanied by conduct” like using a car to circulate

petitions, “does not mean that the speech can be suppressed under the guise of prohibiting the

conduct.” Logan at 323. So, speech like Henry’s here must receive “the broadest protection in order

to ensure the unfettered interchange of ideas for” effecting change, and “be uninhibited, robust, and

wide open.” This is why speech is “protected against censorship or punishment, unless shown19

likely to produce a clear and present danger of a serious substantive evil that rises far above public

inconvenience, annoyance, or unrest.” But we “start from the premise that peaceful [petitioning] in20

a location open generally to the public” is protected because “streets, sidewalks, parks, and other21

similar public places are so historically associated with the exercise of First Amendment rights that

access to them for the purpose of exercising such rights cannot constitutionally be denied broadly and

absolutely.” Id at 315.

With parallel issues, Edwards sums it up well:

it is clear . . . that in arresting [Henry, officials] infringed [her] constitutionally

21 Logan at 313, citing Thornhill v. Alabama, 310 US 88 (1940); AFL v Swing, 312 US 321 (1941); Bakery
Drivers Local 802 v Wohl, 315 US 769 (1942); Teamsters Local 795 v Newell, 356 US 341 (1958).

20 Edwards at 237-238; Terminiello v Chicago, 337 US 1, 5 (1949).

19 Eyde Construction v Charter Twp of Meridian, 119 Mich App 792, 794-95 (1982) (emphasis added).  See
also, Roth v US, 354 US 476, 484 (1957); Anderson at 794.

18 Midland Publishing Co v District Court Judge, 420 Mich 148, 161 (1984).
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protected rights of free speech, free assembly, and freedom to petition. . . . The
circumstances in this case reflect an exercise of these basic constitutional rights in their
most pristine and classic form. [Henry and others] felt aggrieved by [government
overreach, so they] peaceably assembled at [a town hall] and there peaceably expressed
their grievances to the citizens. Edwards at 235.

Indeed, soliciting signatures for a petition and associating to achieve ballot access receive

strong constitutional protection, and any restriction thereto burdens these fundamental rights22

directly. Socialist at 588; Meyer at n 5.  The United States Supreme Court clearly explained that

The freedom of speech and of the press guaranteed by the Constitution embraces at the
least the liberty to discuss publicly and truthfully all matters of public concern without
previous restraint or fear of subsequent punishment. The First Amendment was
fashioned to assure unfettered interchange of ideas for the bringing about of political
and social changes desired by the people. . . . circulation of a petition involves the type
of interactive communication concerning political change that is appropriately described
as core political speech. . . . [So,] solicitation of signatures for a petition [is] protected
speech.23

Even the township’s own resolution at issue here, at ⁋ 4 says:

Nothing in this resolution shall be construed to interfere with MCL 168.931(k) which
allows a person to disseminate campaign literature on election day when a person is
beyond 100 ft. from an entrance to a building in which a polling place is located.

Of course MCL 168.931(k) does not reference campaign literature (168.744 actually does). Having

the same main idea of allowing politicking only past 100’, though, we see 931(k)’s vote soliciting, and

.744’s donation soliciting, petition signature gathering, and campaign literature distribution, all of

which appear to be covered in ⁋ 4. Thus, the resolution is worded to respect our First Amendment

rights, so long as we abide by election law in exercising those rights, yet another source recognizing

Henry’s authority to be at the town hall.

But the town clerk wasn’t the only public official out there that day doing their official duty.

In fact, while actively serving as an attorney, one can’t be arrested or imprisoned for a misdemeanor

23 Meyer v Grant, 486 US 414, 421-425 and n 5 (1988) (internal citations omitted).

22 Meyer at n 5; see also, Deleeuw v State Bd of Canvassers, 263 Mich App 497, 504 (2004); Socialist
Workers Party v Sec'y of State, 412 Mich 571,588 (1982). See also Martin v Sec'y of State, 280 Mich App
417, 434 (2008), (O'CONNELL, dissenting) (ratified in Martin v Sec'y of State, 482 Mich 956 (2008). Likewise,
we find protection in Const 1963, art I, § 5 free speech.
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offense. Henry is a licensed attorney. All officers “in the actual service of the state . . . are privileged24

from arrest and imprisonment during the time of their actual service except for treason, felony, or

breach of the peace.” MCL 600.1825(3). A public officer is “a person who holds public office in this

state,” either elected or appointed, M Crim JI 22.19, and the “state bar of Michigan is a public body,”

whose members are licensed to practice law. MCL 600.901. State bar members are also “officers of

the courts of this state.” Id. Thus, by serving as an attorney (a court officer and member of a public

body), Henry was in actual service as a public official. Her communication with the clerk and deputies

was all in her capacity as lead attorney for RFI; as such, there was no authority to arrest her for this

misdemeanor, and by removing the authority of the court to sentence Henry to jail time for this

misdemeanor, the legislature also divested the court of subject matter jurisdiction.

Why is this important? A “lawyer is a part of a judicial system charged with upholding the

law,” having a “duty, when necessary, to challenge the rectitude of official action [and] uphold legal

process.” MRPC 1.6, official comment.; MRPC 1.0, Preamble. Indeed, a “lawyer may refuse to

comply with an obligation imposed by law upon a good faith belief that no valid obligation exists.”

MRPC 8.4, official comment. So, attorneys are public officials with a duty to defend legal process

and the law, and to protect and inform the public, and need not obey questionable legal obligations.

This is exactly what transpired here. Henry informed the circulators of petitioning laws. With a

deputy threatening to arrest them due to a grossly inaccurate reading of the law, Henry had a duty to

challenge the deputy’s action, and seek to uphold legal process. If deputies are allowed to violently

arrest an attorney, the court and prosecutor free to continue prosecution, for such events - especially

for an alleged “parking trespass” - no attorney will ever get involved to protect the public.

So, Henry had ample authority to be at the town hall that day doing exactly what she was

doing.  The same cannot be said for the town clerk (or the deputies, for that matter).

24 First admitted in MN, then MI, East. Dist. MI, West. Dist. MI, Saginaw Chippewa Tribal Ct, US Sup. Ct.
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C. Clerk Lacked Authority to Remove Henry From Township Property

Again, the clerk had no authority to remove Henry from the town hall unless she was

expressly given that authority by a lawful source. Prosecutor argues that by having “control” over the

property, the town clerk had authority to remove Henry from the property. However, for a clear

example of how authority to control property does not equal authority to shut down free speech, we

turn to Marsh v Alabama, as described by Logan at 317:

Marsh v Alabama This case

“Appellant Marsh was told that she must have a
permit to distribute her literature and that a
permit would not be granted to her.”

Henry was told it is unlawful to park there when
not voting "without the express consent of the
clerk," but the clerk wanted Henry to leave.

“When she declared that the company rule could
not be utilized to prevent her from exercising her
constitutional rights,” she was ordered to leave.

Henry told the clerk and deputies the resolution
cannot supersede constitutionally protected rights,
but the deputies ordered her to leave.

She refused to leave, so she was arrested for
criminal trespass.

She “refused” to leave, so she was arrested for
criminal trespass.

Marsh’s conviction was reversed, the Court ruling even private owners can’t exclude members of the

general public under a criminal trespass statute when the property is open to the general public.

Further, “undifferentiated fear or apprehension of disturbance is not enough to overcome the right to

freedom of expression;” rather, the forbidden conduct must be shown to be a material disruption to

the general public’s use of the town hall. Grayned at 117-18.

Also, although Prosecutor claims the township resolution gave the clerk authority to remove

Henry that day, we must realize that only ordinance, not resolutions, can legally regulate the people.

See MCL 42.20; 41.183. However, this document is a resolution, not an ordinance. It is entitled

“resolution #2016-10-01, Township Property Public Access Resolution.” Prosecutor even confirmed

it’s a resolution (versus ordinance) 11 times, People’s Response to Henry’s original Motion to

Dismiss, passim. Aside from the fact that resolutions cannot provide authority to remove

members of the public from town hall property, which removes subject matter jurisdiction over

such a scenario, several state laws also divest the court of subject matter jurisdiction over

“criminal” violations of resolutions.  See, MCL 761.1(c), MCL 761.1(o)(i), MCL 600.8311.
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Prosecutor claims Michigan Election Law (MEL) does not apply here, arguing this case has25

nothing to do with Henry’s petitioning election activities. Yet, Prosecutor claims the clerk had

authority to remove Henry because of the township’s Election Day resolution. As townships cannot

legitimately enact regulations repugnant to the constitution or in conflict with law, this election26 27

day resolution must be viewed in light of MEL and Const 1963 election provisions. Only a valid

regulation gives a clerk authority, so a regulation express, conflict, or field preempted by state law is

not a valid regulation, and bestows no authority. Michigan Gun at 701-02. To the extent the resolution

restricts election day affairs, it is expressly preempted, conflict preempted, and field preempted.28

Similarly, it being said this case is about the trespassing of a car (parking of Henry’s vehicle),

we must consider our state vehicle and parking laws, and possible express, conflict or field

preemption. Michigan Gun at 701-02. The Uniform Traffic Code (UTC), Control of Traffic in

Parking Areas act (CTPA), and Michigan Vehicle Code (MVC) work together to comprehensively

regulate the movement and parking of vehicles. And by so doing, they expressly, conflict, and field29

preempt a township resolution purporting to provide the clerk authority. Therefore, the preemption30

of the resolution by Michigan Election Law and Vehicle/Parking laws renders it unable to provide the

clerk any authority to remove someone from the property.

Finally, as discussed above, and in much greater detail in Henry’s original Motion to Dismiss

the Trespass charge, Henry’s conduct that day was presumptively protected by the First Amendment.

30 Just as with Election Law, Henry extensively covered preemption of the resolution by Michigan’s vehicle and
parking laws in her original Motion to Dismiss the Trespass charge.  Similarly, to avoid being unduly
cumulative, Henry simply reiterates that point here.

29 The UTC was made “to authorize the director of the department of state police to promulgate a uniform
traffic code; to authorize a city, township, or village to adopt the uniform traffic code by reference without
publication in full; and to prescribe criminal penalties and civil sanctions for violation of the code.”  The CTPA is
to “authoriz[e] local units of government to regulate and control traffic in parking areas; and to provide a
penalty for a violation of this act.” Further, the MVC is “to provide for the regulation and use of streets and
highways; . . . to provide penalties and sanctions for a violation of this act; to provide for the enforcement of
this act; . . . to repeal all other acts or parts of acts inconsistent with this act or contrary to this act.”

28 Henry’s first Motion to Dismiss the Trespass charge extensively discussed the law involved with election
preemption, so as to avoid being unduly cumulative, Henry simply reiterates that point here.

27 Michigan Gun Owners v Ann Arbor Public Schools, 502 Mich 695, 701-702 (2018).

26 Michigan Alliance for Retired Americans v Sec'y of State, unpublished opinion of the Court of Appeals,
issued October 16, 2020 (Docket No. 354993), at 4.

25 See, e.g., App 159, 250.
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There was no authority bestowed upon the clerk to remove Henry from the property. However, if

there had been authority given to the clerk, it still would not have been lawful given the First

Amendment considerations involved. Namely, with Henry’s conduct presumptively protected by the31

First Amendment, the clerk’s removal of Henry must have been to further a compelling state interest,

and the removal of Henry must have been narrowly tailored to achieve that compelling state interest.

But, even if Prosecutor had been able to reach this very high burden, the clerk’s authority would still

be unconstitutional as vague and overbroad.

So, Henry had ample authority to remain on township property that day, while the clerk had

no authority to remove Henry. These circumstances not being unique to this case, wherein the

original petition circulators at the town hall that day also had lawful authority to remain while the

clerk had no authority to remove them, the court has no subject matter jurisdiction over this case.

III. Regardless of MCR 2.116, Court Has Duty to Address Legal Issues

Regardless of 2.116, the court still has the duty to act here, to ensure Henry’s rights are not

further violated. Murray at 285. The “province of the court in our constitutional system is to

determine the law, regardless of its procedural posture in any given case.” Charles at 593.

The court’s prior ruling that there’s no judicial oversight of prosecutorial actions meant

prosecutors are not subject to court rules, having no consequences for violations. But it “is the duty

of courts to be watchful for the constitutional rights of the citizen, and against any stealthy

encroachments thereon.” Here, Prosecutor has been willfully defiant of MCL 764.1d, MCR 6.101,32

MCL 257.728(1), MCR 2.111(C)(D) and (E), MCR 2.116(C)(8), MCR 2.116(G)(4), MCR 6.201,

MCR 6.610(E), and MCL 763.8(3) and (5). While Prosecutor operates as a distinct branch of33

33 In addition to the many factual deficiencies, Prosecutor’s response to Henry’s prior motion to dismiss was
also willfully disobedient to the requirements of raising legal arguments.  MCR 2.116(G)(1)(a)(ii) requires the
“response to the motion (including brief and any affidavits) [to] be filed and served;” timely to allow for Henry’s
Reply Brief which must rebut the arguments in Prosecutor’s “response brief.” MCR 2.116(G)(1)(a)(iii). Indeed,
a “response to a motion that presents an issue of law must be accompanied by a brief citing the authority on

32 Mapp v Ohio, 367 US 643, 647 (1961), quoting Boyd v US, 116 US 616, 630 (1886).

31 In her original Motion to Dismiss the Trespass charge, Henry extensively covered the First Amendment
analysis, and how those protections void any possible authority that may be considered to have been given to
the clerk to remove Henry from the property.  So, to avoid being unduly cumulative, Henry simply summarizes
the main analysis here.
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government, Prosecutor’s charging discretion “is not a license to abuse the dignity of the courtroom.

Neither is it a license not to comply with relevant rules of procedural and substantive law.” Faretta v

California, 422 US 806, n 46 (1975). Indeed, it’s “as much [Prosecutor’s] duty to refrain from

improper methods calculated to produce a wrongful conviction as it is to use every legitimate means

to bring about a just one.” Berger v US, 295 US 78, 88 (1935). For it’s by “the protection of the law

human rights are secured; withdraw that protection, and they are at the mercy of wicked rulers.” Ex

Parte Milligan at 119.

Since it is the court’s role to “protect public confidence in the judicial system,” and the34

constitutional rights of the accused, the trial court has authority to act where the actions or decisions

of the prosecutor are unconstitutional, illegal, or ultra vires, intervening for an abuse of discretion35

by the prosecutor. Id; see also, Herndon at 392. And just like the court, a prosecutor “necessarily

abuses its discretion when it makes an error of law.” So, it’s the judge’s duty to step in when the36

prosecutor fails to follow the law, court rules or rules of ethics, or constitution.37

MCR 2.116(I)(1) requires dismissal, but Prosecutor’s recurrent disregard of court rules lays

grounds for MCR 2.504(B)(1) involuntary dismissal, too, which Henry argued in substance, not by

name, at the 2/4/21 hearing. The court should also enter a (B)(1) dismissal sua sponte, as “there is

another consideration - the imperative of judicial integrity. The criminal goes free, if he must, but it

is the law that sets him free. Nothing can destroy a government more quickly than its failure to

observe its own laws, or worse, its disregard of the charter of its own existence,” especially where38

38 Mapp at 647, quoting Elkins v US, 364 US 206, 222 (1960).
37 See, e.g., MCL 600.1825 (3) and MCL 750.543z.

36 See, Duncan at 723; PF v JF at 4, citing TM v MZ, 326 Mich App 227, 235-236 (2018); People v Franklin,
894 NW2d 561, 566 (2017), citing Pirgue v United Servs Auto Ass’n, 499 Mich 269, 274 (2016).

35 People v Morrow, 214 Mich App 158, 161 (1996), citing People v Williams 186 Mich App 600, 608-613
(1990); People v Gillis, 474 Mich 105 (2006); see also, People v Herndon, 246 Mich App 371, 392 (2001).

34 Grove at 457, overruled on other grounds by Franklin (Mich 2012).

which it is based.” (MCR 2.119(A)(2); MJI, Criminal Proceedings Benchbook, Vol 1, Rev Ed., §9.2.) And in
MCR 2.116(C)(10), the nonmovant’s brief must set forth specific facts demonstrating a genuine issue for trial.
Barnard Mfg Co v Gates Performance Eng’g, Inc, 285 Mich App 362 (2009). However, Prosecutor filed and
served no briefs.  Violating 2.111(C) and (D) by simply stating “Deny” to the allegations of Henry’s motion,
Prosecutor’s unsupported denials reject many well established legal principles, such as regulations must give
citizens fair warning as to what is illegal (¶14), and townships may not enact regulations repugnant to the
Constitution (¶15).
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“no distinction can be taken between the Government as prosecutor and Government as judge.” Id.

IV. Speedy Trial Denial Necessitates Dismissal

The US and Michigan Constitution, and the Michigan Court Rules, guarantee the right to a

speedy trial for all criminal defendants. US Const, Am VI; Const 1963, art I, § 20; MCR 6.004(A).

More specifically, MCL 768.1 requires that “persons charged with crime are entitled to and shall have

a speedy trial and determination of all prosecutions and it is hereby made the duty of all public

officers having duties to perform in any criminal case, to bring such case to a final determination

without delay except as may be necessary to secure to the accused a fair and impartial trial.”

“Whenever the defendant’s constitutional right to a speedy trial is violated, the defendant is

entitled  to  dismissal  of  the  charge  with prejudice.” MCR  6.004(A).

In deciding whether a defendant has been afforded a speedy trial, the Michigan Supreme Court

adopted the four-part balancing established by the United States Supreme Court in Barker v Wingo,

407 US 514 (1972). People v Collins (Harold), 388 Mich 680 (1972). When a defendant claims a

violation of the right to a speedy trial, the trial court must consider four factors: (1) the length of

delay; (2) the reasons for the delay; (3) the defendant’s assertion of the right; and (4) any prejudice to

the defendant. People v McLaughlin, 258 Mich App 635, 644 (2003).

“‘The time for judging whether the right to a speedy trial has been violated runs from

the date of the defendant’s arrest.’” Where there has been a delay of at least six months after a39

defendant’s arrest, further investigation into a claim of denial of the right to a speedy trial is necessary.

People v Daniel (Hank), 207 Mich App 47, 51 (1994). For a delay of 18 months or more, prejudice to

the defendant is presumed and the burden shifts to the prosecution to rebut the presumption. People v

Collins (Harold), 388 Mich 680, 695 (1972); People v Den Uyl, 320 Mich 477 (1948); People v

Williams, 475 Mich 245 (2006). As of the date Henry writes this motion, it has been more than 18

months since the arrest, with it being a full 19 months by the soonest motion hearing date she was able

to get from the court.

39 People v Patton, 285 Mich App 229, 236 (2009); People v Williams (Cleveland), 475 Mich 245, 261 (2006).
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Next, we examine the reasons for the delay and “each period of delay is assigned to either the

prosecutor or the defendant.” People v Ross (Edward), Mich App 483, 491 (1985). Where a delay is

unexplained, it is charged to the prosecution.” Id; People v Bennett, 84 Mich App 408 (1978);

Doggett v US, 505 US 647 (1992); People v Davis, 129 Mich App 622 (1983). This case has been

scheduled for 7 trial dates thus far, all of which were rescheduled merely by a Notice to Appear

without an accompanying Order or Opinion, and none of those Notices stated a reason why the trial

was being rescheduled. When the July 2021 trial date was adjourned, it was because the case before

Henry’s went to trial which we found out about the morning of trial. However, delays caused by

docket congestion also count against the prosecution. Barker v Wingo, 407 US 517 (1972); People v

Jones, 121 Mich App 484 (1982). Thus, all 6 times the trial has been rescheduled are charged to

Prosecutor.

In looking at Henry’s assertion of the right to a speedy trial, she has done so for over a year.

Henry first raised the issue in the undue delay in justice when she was denied a hearing on her original

motion to dismiss for three months after arrest, despite calling to get a date scheduled before the

deputy had even bothered to file the ticket. Henry also raised the issue in her due process appeal to

the Court of Appeals (which was in process as the first trial date was rescheduled). When the April

2021 trial date was adjourned, no hearing was held on the issue, and Henry was not given notice or an

opportunity to be heard about the delay. When the July 2021 trial date was adjourned, it was because

the case before Henry’s went to trial. When the October 2021 trial date was adjourned, the email

attaching a new Notice to Appear was sent hours after the settlement conference, with no notice and

opportunity to be heard for Henry about the delay. The January 2022, February 2022, and March

2022 trial dates were also adjourned by mere Notices to Appear, simply emailed to Henry after being

issued, affording her no notice and opportunity to be heard on the issue of rescheduling.

The final inquiry into a claim of a speedy trial violation is whether the defendant experienced

any prejudice as a result of the delay. Collins (Harold), 388 Mich at 694. A defendant may

experience: (1) prejudice to his or her person; and (2) prejudice to his or her defense. Id.

“Impairment of defense is the most serious, ‘because the inability of a defendant to adequately prepare
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his [or her] case skews the fairness of the entire system.’” Id., quoting Barker, 407 US at 514. Indeed,

where the delay following a defendant’s arrest is 18 months or more, prejudice to the defendant is

presumed and the burden shifts to the prosecution to rebut the presumption. Collins (Harold), 388

Mich at 695.

Circuit Court Judge Dennis Kolenda puts it this way:

Even criminal cases, which have preference on the docket, take time to bring to trial,
and when it finally occurs, a trial is, we all know, expensive and a difficult experience,
not only for the defendant, but for the victim and the witnesses, and waiting for a trial
causes anxiety and concern for those same people and deprives the defendant of liberty,
be it pre-trial confinement or the restrictions of bond. Many things can be done to
shorten the night . . . one of them [is] the use of pre-trial motions to end criminal cases
without the long wait for trial. Many a potentially dispositive pre-trial motion can be
well presented within just weeks of the initiation of the prosecution. Doing so, and
getting the case resolved as soon as possible, is to everyone’s advantage. Potentially
Dispositive Pre-Trial Motions (2015).

Likewise, the Michigan and US Supreme Courts have noted that:

Arrest is a public act that may seriously interfere with the defendant’s liberty, whether
he is free on bail or not, and that may disrupt his employment, drain his financial
resources, curtail his associations, subject him to public obloquy, and create anxiety in
him, his family and friends. . . . [An efficient adjudication of the case will reduce the]
substantial impairment of liberty imposed on an accused while released on bail, and to
shorten the disruption of life caused by arrest and the presence of unresolved criminal
charges . . . . Certainly the knowledge of an ongoing criminal investigation will cause
stress, discomfort, and perhaps a certain disruption in normal life.40

V. Prosecutor’s Failure to Provide Discovery Necessitates Dismissal

More fully explained in Henry’s contemporaneous Motion for Declaratory Relief,

Prosecutor’s failure to provide discovery necessitates dismissal. This is because “the accused shall . .

. be informed of the nature of the accusation.” Therefore, Prosecutor’s willful violation of the court41

rules, and of this court’s 4/22/21 oral order and 4/26/21 written order (which came 1.5 months after

the responses were due, and 2 full hearings on the issue) are astounding. What’s worse is that this

refusal to provide all required discovery has continued for an additional 13 months past the date of

the written order!

41 Const 1963, art I, § 20.  See also US Const, Am VI.
40 People v Sierb, 456 Mich 519, n 19 (1998), quoting US v MacDonald, 456 US 1, 8-9 (1982).
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CONCLUSION & PRAYER FOR RELIEF

Summary disposition may be properly granted under multiple subrules. Here, multiple42

grounds create the basis for a dismissal with prejudice of this trespass charge. Therefore, Henry is

simply asking for the dismissal to serve as “the refusal to permit the trial that the Constitution bars.”

Robinson v Neil, 409 US 505, 510 (1973).

The trial court lacks subject matter jurisdiction over the underlying charges because Henry is

charged with trespassing on government property open to the general public, which is blatantly

unconstitutional and is not, nor can it ever be, a crime. Food Employees v Logan Valley Plaza, 391

US 308, 321 (1968); Brown v Louisiana, 383 US 131, 141 (1966). But in addition to equal protection

prohibiting Henry from being removed from the property in such a manner, her First Amendment

protections to free speech, assembly and petitioning the government bolster her authority to remain

on the property. Given this involved the circulation of a constitutional amendment petition, the

additional protections for ballot access further strengthen Henry’s authority to remain on the property.

Resolution ⁋ 4 expressly protected Henry’s authority to remain on the property, while MCL 750.543z

and MCL 600.1825(3) each protect Henry from prosecution. Hartwick at 213. “Defects in

subject-matter jurisdiction cannot be waived and may be raised at any time,” so the court must order

dismissal under MCR 2.116 (C)(4) regardless of the timing. Erwin at 64; Richards at 444.

Regardless of 2.116, other legal grounds exist that necessitate a dismissal with prejudice;

namely, MCR 2.504(B)(1) and the Speedy Trial issues, both of which require swift court action.

42 See, e.g.,Ellsworth v Highland Lakes Development Associates, 198 Mich App 55, 57 (1993) (“summary
disposition was appropriate under either subrule C(7) or C(10)”).
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/
MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 PO Box 333 Ormond Beach, FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

HENRY’S MOTION TO DISMISS
DISTURBING THE PEACE CHARGE

Defendant, Katherine L. Henry, in proper person, moves this Court to grant these consolidated

motions to dismiss the complaint for the following reasons:

1. Henry was arrested and issued a Civil Infraction for Trespass under MCL 750.552.

2. This arrest stems from her representing petition circulators who circulated a constitutional
amendment petition on election day, during voting hours, in Leighton Township parking lot 229
feet from the door to the precinct. Henry was not impeding traffic or pedestrian access to the
township hall. The uncontroverted facts show Henry threatened no one, disrupted the peace for no
one, nor did she interfere with anyone’s legal actions or duties. The clerk claimed she was
violating a resolution and wanted her to leave.

3. The deputy arrested Henry, enlisting two other deputies to physically and forcibly restrain her with
handcuffs, placing her in custody in his SUV, telling her she was going to jail, CPS was taking her
6 year old daughter, and her car was being impounded.

4. Despite ample opportunity, Prosecutor has failed to completely describe the nature of the alleged
offense, provide affidavits or other evidence in support of Prosecutor’s claims, state adequate
denials of the facts stated by Henry at the trial level and interlocutory appeals level, or provide
complete and unredacted responses to Henry’s discovery request, despite the court order regarding
the same. Thus, Prosecutor must “lose its right to raise factual issues . . . when it has failed to raise
such . . . in a timely fashion during the litigation.” Further, at this point, Prosecutor’s failure to
provide discovery necessitates dismissal with prejudice.

5. Henry’s Motion For Declaratory Relief: Right To Motion To Dismiss fully details why Henry has
the right to file this Motion to Dismiss.
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6. The State has failed to state a claim on which relief can be granted; thus Henry is entitled to a
dismissal under MCR 2.116(C)(8). There is no “disturbing the peace” crime without criminal
intent; threats to public safety or violence to others; disruption of peace and quiet for other persons
present; or interference with the ability of other persons to perform legal actions or duties. There is
also no claim on which relief can be granted without allegations, let alone proof beyond a
reasonable doubt, that Henry engaged in conduct that went beyond stating her position or opinion,
or the mere expression of ideas.

7. There is no subject matter jurisdiction (SMJ) here, meaning the court cannot hold a trial in this
case. There is no SMJ where there is no intentional act. There is no SMJ where there is no
conduct that threatens public safety or violence to others; disrupts peace and quiet for other persons
present; or interferes with the ability of other persons to perform legal actions or duties. There is
also no SMJ where the intentional conduct did not go beyond stating an opinion or position. Also,
MCL 750.543z prohibits the prosecution for conduct presumptively protected by the first
amendment.

8. Speech like Henry’s here must receive “the broadest protection in order to ensure the unfettered
interchange of ideas for” effecting change, and “be uninhibited, robust, and wide open.” This is
why speech is “protected against censorship or punishment, unless shown likely to produce a clear
and present danger of a serious substantive evil that rises far above public inconvenience,
annoyance, or unrest.”1

9. There is no genuine issue of material fact, and Henry is entitled to judgment as a matter of law
(MCR 2.116(C)(10)). Soliciting petition signatures involves protected speech. The speech
involved here is at the core of our electoral process and First Amendment freedoms - an area where
protection of robust discussion is at its zenith.2

10. “Whenever the defendant’s constitutional right to a speedy trial is violated, the defendant is
entitled to dismissal of the charge with prejudice.” MCR 6.004(A). This case is currently set
for its 7th trial date - none of which were adjourned at Henry’s request. Of the dozens of cases
appearing on this court’s online docket, this appears to be the only one still remaining from 2020.
At 6 months after arrest, the inquiry for speedy trial denial must begin, and at 18 months, prejudice
to the accused is presumed. With this case nearly at 19 months, not only has Henry suffered
prejudice from this speedy trial delay, but this case has now lasted nearly a quarter of her daughter
Emma’s life - which itself adds to the trauma Emma experienced the day of the incident. And with
all prior trial dates adjourned sua sponte, and merely done by a standard Notice to Appear - with no
order explaining the reason for the delay - Henry never had notice and opportunity to be heard on
the possibility of the adjournments.

Therefore, with it being the duty of the courts (and prosecutors) to ensure the constitutional rights of

2 Meyer v Grant, 486 US 414, 421-425 and n 5 (1988) (internal citations omitted).
1 Edwards at 237-238; Terminiello v Chicago, 337 US 1, 5 (1949).
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the defendant in a criminal case shall not be violated, Defendant asks this Court:

A. To dismiss the charge of disturbing the peace with prejudice.

B. To order that “the arrest record shall be removed from the internet criminal history access tool
(ICHAT),” pursuant to MCL 764.26a(1)(a).

C. To order that 60 days from the order of dismissal the “arrest record, all biometric data, and
fingerprints shall be expunged or destroyed, or both, as appropriate,” and “any entry concerning
the charge shall be removed from LEIN,” pursuant to MCL 764.26a(1)(b).

Respectfully Submitted: May 25, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
Defendant In Pro Per

BRIEF IN SUPPORT OF HENRY’S
MOTION TO DISMISS DISTURBING THE PEACE CHARGE
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STATEMENT OF FACTS3

Henry is a licensed attorney. In May 2020 she authored the Restore Freedom Initiative (RFI)

3 These facts were already presented to the court in the original motion to dismiss that was filed in January
2021. Signed and notarized affidavits supporting the facts were included in the motion, as well as a video of the
incident, aerial views of the scene, measurements from the polling precinct door to defendants car, photographs
and other relevant material.  None of these facts have ever been disputed by Prosecutor, so to avoid being
unduly cumulative, Henry is not including them again here, but rather realized upon the court record of those
previously filed exhibits.
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constitutional amendment petition. Much of 2020, the state was locked down and larger events

canceled, severely limiting opportunities for collecting signatures. The team decided having their

thousands of circulators at the polls was the best way to secure the signatures by the November 26th

deadline. An election day summary and training video were posted on the RFI website. Henry was

devoted to answering questions from petition circulators on election day.

At 11am Doreen parked at the lot’s far edge, pulling fully onto the grass, not using any parking

spaces or impeding traffic. She set a small table (18” by 3’), four yard signs and small American flags

at her tailgate. At 11:20am, the clerk said she couldn’t be there due to an “ordinance.” Deputy4

Langlois came, threatening to arrest Doreen if she didn’t leave because the clerk didn't want petitioners

there. Langlois was talking to Doreen as a voter came to sign. Circulator Rebecca told him about RFI.

Interrupting, Langlois said she must stop talking about it and that the guy couldn’t sign. Rebecca

walked the guy to his car and gave him a paper with RFI info on it so he could follow up.

Doreen called Henry, who spoke with Langlois. He said they violated MCL 168.931(k), but

when Henry read that law aloud, Langlois insisted she hadn't read it entirely. When she asked him to

ensure he viewed the most current version, he became combative, saying he wasn’t going to argue with

her about the law and would just arrest Doreen if she didn’t leave. Henry said he didn't have the right

to do that and she was on her way to discuss it in person. He said he would be waiting for her, yet he

was not there as she arrived. She parked next to the circulators, backing into the grass so her car was

entirely off the pavement. Henry’s car was beyond the 100' line painted in the lot, at 229’ away. Not

planning on staying long, her 6 year old daughter Emma was in her carseat doing school work and

eating snacks.  With the car backed into the space, Emma could clearly see Henry only 10-15’ away.

Langlois arrived, immediately combative. Henry tried to talk about the law, but he said he

didn't care what it said, it was not his job and she could bring it up when she had her day in court. He

said they were violating an ordinance. Henry asked him to read resolution’s ⁋ 4, as it said they could

be there if they were past 100’. Refusing, he said the owner wanted them to leave, so if they didn’t,

they are trespassing. Henry asked who he thought the owner was; he said “the clerk.” Henry told him

4 Public Access Resolution. Although being called an ordinance, it is actually just a resolution.
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we the people own the property. He asked her if she was the one who paid the bill to cut the grass. A

voter nearby said he is an owner of the property, as he pays taxes to cut the grass. Langlois said it was

private property, and the “ordinance” said they couldn’t be there. He had deputies Anderson and

Bussell come, and had the clerk come out. Doreen tried talking with her, but Langlois interrupted,

saying the clerk needed to talk. The clerk said ⁋ 3 prohibits being there unless for “township

business,” which she said was only voting. Henry pointed to ⁋ 4 allowing petitions beyond 100’. The

clerk said ⁋ 4 had nothing to do with ⁋ 3. As voters came to sign the petition, deputies told them they

were not allowed to and must leave. Original Exhibit 8 at 25:05. When deputies asked Henry if she

would leave, she asked for five minutes to talk with them about the law, but they refused.

One deputy violently grabbed her left arm, and the others assisted. They dragged her away with

excessive force, hurting her badly, ignoring her cries of pain. None of them put a hand on her head so

it wouldn't hit the door frame while literally being thrown into Langlois’ SUV. She begged to sit down

into the SUV instead of being thrown in so violently; they refused. Langlois told Henry she could go to

jail for trespassing, have CPS take Emma and have her car impounded, or leave, take Emma home and

accept trespass charges. She said she’d leave with Emma. Langlois’ SUV, parked diagonally, blocked

the lot’s Northwest corner. Bussell told him he must move it as it was impeding voter traffic, so he did.

He then said the Sheriff would speak with her. He started the call telling the Sheriff he tried to

peacefully resolve the situation, but she “aggressively” live streamed it and told him he didn’t have

authority to arrest them. Her handcuffs were unlocked, and she was handed the ticket. Her friends and

husband had come; their cars impeded no traffic or pedestrians. Langlois threatened to arrest everyone,

so they met at a park where Henry realized she had several injuries.

Described in more detail later in this brief, despite Prosecutor's numerous responses and filings,

both in the trial court and in the appellate courts on this case, Prosecutor has never denied any of the

facts as presented by Henry; nor has Prosecutor ever presented, let alone supported, any additional

facts. This includes the fact no one ever stated Henry blocked ingress or egress to town hall, harassed

or bothered any township employees or voters, impeded town hall operations, or caused any breach of

the peace. It is also not disputed Henry was present at town hall solely in her capacity as lead attorney
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for the RFI petition.  Rather, Henry and Prosecutor disagree about substantive law and trial procedures.

ARGUMENT

From the prosecution's perspective, the deputy received a call from the town clerk who didn't

want petition circulators on township property that day. She stated she had a document passed by the

township board giving her authority to remove petition circulators from the property. So, the deputy

was less than pleased when he took that document over to the circulators and told them to leave, yet

they refused. When on the phone with Henry discussing the situation, the deputy read part of the

election law, as referenced on the township resolution. But when he heard Henry reading the actual

language of the state statute involved, he realized he had made a mistake. But instead of admitting to

his error and realizing the situation was not as he originally assumed, he doubled down.

Henry, realizing they were not able to resolve this over the phone, told the deputy she would

just go talk to him about it in person, bringing relevant laws with her. The deputy, not wanting to admit

to his initial error, refused to even discuss the law with Henry once she arrived. At this point, he was

highly irritated with her and just wanted her gone. To make matters worse, she was "aggressively" live

streaming this whole situation, which (according to the deputy) meant that she was telling him he did

not have the authority to arrest the circulators or tow anyone's car.

Having called for backup, the two other deputies following his lead, he was certainly not about

to back down. So, they arrested her. Although he had threatened to tow Henry's car, have CPS take her

child, and bring her to the jail, more people started showing up in support of Henry. Others had started

live streaming the event as well, and telling the deputy that he would be held personally responsible for

violating the law and his constitutional oath. The deputy was even more frustrated by the number of

people who were calling the jail and commenting on the video live streams that they were heading to

the jail to support Henry. Wanting to cut his losses, he decided to release Henry, giving her a citation

for trespass, but pleading with her to go back onto her live video to tell people not go to the jail, as she

was no longer being taken there.

The deputy just wanted to put this whole thing behind him, and had not even filed the ticket

with the court for a week and a half. But, when Henry reached out to the court to schedule a hearing on
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a motion to dismiss, and realizing he had not yet filed the ticket, called the sheriff's department to

inquire about it, the deputy decided he had to go through with it. In the heat of the situation, he had

forgotten to include key elements on the ticket, and had even marked it as a civil infraction. So, he

decided to fill in what was missing and change it to a misdemeanor before filing it with the court.

Neither prosecutor nor the deputy were happy when Henry decided to fight these procedural

issues, as well as the underlying charge. And with Henry continuing to pursue her legal remedies, the

prosecution grew more agitated. One of the clearest examples of how they overstepped is the fact that

public officials cannot be arrested except for one of three limited situations. Other than voters who

came over to Henry's vehicle to sign the petition, or the deputies and the township clerk who

approached Henry at her vehicle, Henry had no contact with anyone present. But they weren't going to

let this stop them from trying to utilize one of those three exceptions. So, in realizing Henry's trial was

likely taking place on 7/21/21, and she showed no signs of giving in as of the settlement conference,

the prosecution decided to add disturbing the peace - nearly 9 months after the date in question and

without a single person claiming she committed any of the acts qualifying as disturbing the peace.

From Henry's perspective, this case is more about constitutional guarantees than statutes

misused by Prosecutor. Henry was already disgusted with actions of government officials who didn't

understand: the constitution; they each took an oath to support and defend the constitution; and the

constitution created our government, defining and limiting the powers of government, and providing

for the protection of our rights and liberties. These officials were forgetting the constitution contains5

“the principles on which [they] shall act, and by which [they] shall be bound.” Id at n 90.

So, Henry chose to embark upon the most constitutionally significant event, as identified by the

Michigan Supreme Court - drafting and circulating a constitutional amendment petition. Id at 59, n 18.

For Henry, and the Michigan Supreme Court, this constitutionally significant event is heavily protected

by Const 1963, art I, §1; Const 1963, art I, §5; Const 1963, art I, §3; Const 1963, art XII, §2. Even the

US Supreme Court tells us “the solicitation of signatures for a petition involves protected speech . . .

[covered by] the First Amendment, and [] any attempt to regulate solicitation would necessarily

5 Citizens Protecting Michigan's Constitution v Sec’y of State, 503 Mich 42, 81 (2018).
7
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infringe that speech.” So, Henry set aside her entire day on 11/3/20 to provide legal advice, and6

representation if necessary, for the thousands of petition circulators she was leading across the state.

Henry was on her way to provide more legal information to another circulator when Doreen called.

First, she had to make sure that Doreen was following all of the legal requirements, including

being more than 100’ away from the door of the polling precinct. Once clarified all requirements were

met, she inquired about the situation. Unbeknownst to Henry, Doreen had put Henry on speakerphone,

so the deputy was able to hear what she was saying. Not realizing she was speaking to both of them,

she focused more on encouraging Doreen and empowering her with the laws supporting her right to be

at the town hall that day, rather than a more diplomatic approach with which she would have started a

conversation with the deputy.

Once the deputy took over the call from Doreen, Henry did her best to be diplomatic, while

advocating for the circulators’ constitutionally and statutorily protected right to be there. Henry was

flabbergasted when the deputy, attempting to quote the law giving authority to arrest the circulators,

inadvertently and incorrectly referred to language of the township's resolution instead. But she became

extremely frustrated when she attempted to read the actual language of the election law involved, but

the deputy refused to listen. Thinking he must have been referencing some older summary of election

laws, she asked him to check the most recent version on the state's website. Thus, she was even more

frustrated when the deputy outright refused to look at the law himself, instead turning combative.

Not wanting him to take it out on the circulators, Henry said she’d drive down there with the

laws to it discuss, hoping once they were face to face and looking at the same documents, they would

be able to reach a peaceful resolution. When she arrived, she was understandably alarmed then when

he outright refused to read any of the laws, instead turning his threats toward her. Henry started the

petition initiative to peacefully combat government overreach and abuse of power; and, thousands of

petition circulators all around the state witnessed this event while it live-streamed. How could Henry

possibly expect others to take a peaceful stand, if she was not willing to stick with it herself?

“The freedom of individuals verbally to oppose or challenge police action
without thereby risking arrest is one of the principal characteristics by which

6 Meyer v Grant, 486 US 414, n 5 (1988).
8
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we distinguish a free nation from a police state.”7

On this basis, we address whether Henry’s undisputed actions constitute conduct prohibited by

MCL 750.170. Inasmuch, the “decision whether alleged conduct falls within the statutory scope of a

criminal law involves a question of law,” thus properly within the scope of a motion to dismiss.8

Indeed, “[i]f a defendant is given a command to stop engaging in speech that is constitutionally

protected under the circumstances, the command is by definition unlawful.” This court previously9

took the position that a misdemeanor defendant does not have the right to file a motion to dismiss.

However, Henry’s contemporaneously filed Brief in Support of Motion for Declaratory Relief on the

Right to Motion to Dismiss explains why trial judges must rule on issues of law, including misdemeanor

motions to dismiss under MCL 764.9d and MCR 2.116(C). Furthermore, citing case precedent, MJI's

Criminal Proceedings Benchbook clarifies a “trial court must dismiss an action when there is a lack of

subject matter jurisdiction, and a party cannot be estopped from raising the issue.” In fact, it is10

preferred for a party to raise SMJ before an unjust trial or “the injury itself would have already been

sustained.” People v Torres, 452 Mich 43, 71 (1996). As such, with only the law, and not the facts,

disputed here, Henry is entitled to a dismissal without delay. Therefore, she submits this request under

MCL 764.9d; US Const, Am 1, Am 6, Am 14; MCR 2.504(B)(1), 2.116(C) and 6.004(A); Const 1963,

art I, § 2; §3; §5; §17; §20; and Const 1963, art XII, §2.

I. Prosecutor’s Facts are Insufficient; Henry’s Facts Remain Undisputed

Our Constitutions guarantee us the right to “be informed of the nature and cause of the

accusation” against us, and “to be confronted with the witnesses against” us, Am VI; Const 1963, art I,

§ 20, and that we won’t be deprived of life, liberty or property without due process of law, Const 1963,

art I, § 17; US Const, Am V, Am XIV. So, from the beginning of a criminal case, the prosecution is

required to provide information to the accused. MCR 6.101 requires the complaint to include “the

substance of the accusation against the accused and the name and statutory citation of the offense”

10 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581 (2014).

9 People v Hamlin, unpublished per curiam opinion of the Court of Appeals, issued December 10, 2015 (Docket
No. 321352), vacated in part on other grounds by People v Hamlin, __ Mich __, __; 894 NW2d 547 (2017),
Exhibit 13, 321352_dual.pdf.

8 People v Noble, 238 Mich App 647, 658 (1999).
7 Houston v Hill, 482 US 451, 462-463 (1987).
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(emphasis added; see also, MCL 764.1d and 257.728(1)), yet the ticket merely stated “MCL 750.552

Trespass,” and “asked to leave many times,” having no descriptive words for the alleged illegal

conduct, thus containing no substance of the accusation. Likewise, the July 2021 complaint adding the

Disturbing the Peace charge merely alleges Henry made a disturbance at an election place. It does not

allege this “disturbance” was made intentionally. It also fails to allege any actions qualifying as

conduct prohibited under MCL 750.170, namely: threats to public safety, threatened violence,

disturbing the peace and quiet of other persons present, or interfering with persons in performing legal

actions or duties. It also doesn’t allege Henry intentionally engaged in conduct that went beyond

stating her position or opinion, or the mere expression of ideas. M Crim JI 40.1. Clearly this does not

state all the facts and circumstances constituting the statutory offense, as required.11

Moreover, Prosecutor’s “denials” to Henry’s prior MCR 2.116(C)(10) allegations did not “state

the substance of the matters on which the pleader will rely to support the denial,” MCR 2.111(D),

simply stating “Deny,” creating baseless denials of several uncontroverted facts. Prosecutor’s

responses simply stating “Neither admit nor deny” violated 2.111(C), and are treated as admissions

anyway under 2.111(E), meaning Prosecutor asserted no appropriate denials of any material facts

Henry stated. Also, 2.116(G)(4) required Prosecutor to “set forth specific facts showing that there is a

genuine issue for trial” by affidavits or other evidence, but Prosecutor filed no affidavits or evidence,

nor even alleged there is any genuine issue of material fact for trial.

Even on appeal, MCR 7.212(D)(3)(b) required Prosecutor to point out any alleged inaccuracies

and deficiencies in Henry’s statement of facts “with specific page references to the transcript, the

pleadings, or other document or paper filed with the trial court, to support [Prosecutor’s] assertions,”

yet Prosecutor did not do that. Also, MCR 7.212(C)(6)(c) (applicable through 7.212(D)(1)), requires

Prosecutor’s statement of facts to be a chronological narrative containing “the substance of proof in

sufficient detail to make intelligible, indicating the facts that are in controversy and those that are not,”

but Prosecutor also failed to do this. Even in responding to Henry’s appellate motion, Prosecutor failed

to comply with MCR 2.111(C) and (D) requiring a response to each allegation, stating for each denial

11 People v Husted, 52 Mich 624 (1884).
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the substance of the matters on which Prosecutor will rely to support the denial.

Consequently, all allegations Henry made in both prior motions are admitted per MCR

2.111(C)(1) and (3), and Prosecutor is precluded from asserting any defenses that have not been

properly raised, pursuant to MCR 2.111(F)(2). Likewise, Prosecutor failed to set forth specific facts

showing that there is a genuine issue for trial, by affidavits or other admissible evidence, as required by

MCR 2.116(C)(10)(G)(4). Therefore, Prosecutor has intentionally foregone all requirements, let alone

opportunities, to demonstrate even one genuine, material disputed fact for trial.

On 2/15/21, Henry served a Request for Discovery per MCR 6.201, MCR 6.610(E), MCL

763.8(5), and other authority, giving MCR 6.201(F) and (J) notice of Henry’s intent to seek an order

excluding all evidence not disclosed within the 21 days. The 21 days were up 3/8/21, yet Prosecutor

did not fully respond to the request nor at all to Henry’s 3/2/21 or 3/29/21 emails about the discovery;

and Henry has asked the court for that order to exclude. Moreover, on 7/19/21, Prosecutor added a

disturbing the peace charge. Inasmuch, MCR 6.201(F) required Prosecutor to disclose all discovery as

to this new charge, under the continuing duty to disclose without further request, must promptly notify

the other party.” Yet, despite this new charge being added in July 2021, Prosecutor has provided no

discovery of any kind since April 2021 (not even providing notice to Henry, for example, that specified

documents already disclosed to Henry regarding the trespass charge also constitute all the evidence or

documents Prosecutor has pertaining to the disturbing the peace charge, etc).

So, Prosecutor’s failure to allege facts in the complaint (even if assumed to be true) establishing

all elements of the offense, provide Henry full discovery, or make any proper objections to the facts

presented by Henry in pretrial motions (or even on appeal), means the prosecution must “lose its right

to raise factual issues . . . when it has failed to raise such . . . in a timely fashion during the litigation.”12

II. Prosecution Failed to State a Claim on Which Relief May Be Granted

“A motion under MCR 2.116(C)(8) tests the legal sufficiency of the complaint. All well

pleaded factual allegations are accepted as true and construed in the light most favorable to the

nonmovant [and dismissal will be granted] where the claims alleged are ‘so clearly unenforceable as a

12 People v Trapp, __ Mich App __, __ (2020) (Docket No. 345239), slip op at 2, n 1, quoting Steagald v US,
451 US 204, 209 (1981).
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matter of law that no factual development could possibly justify recovery.’” As described above,13

Prosecutor has no well-pleaded allegations or any substantiated factual claims. And assuming all the

uncontroverted facts as true, Prosecutor’s claims are still unenforceable as a matter of law. Prosecutor

claims Henry disturbed the peace, but without even alleging that Henry did so intentionally,

Prosecutor’s allegations fall short of legal sufficiency for the charge. Moreover, by merely stating

Henry “did, make or excite a disturbance at an election place,” Prosecutor fails to even allege Henry

engaged in conduct that threatened public safety, threatened violence, disrupted the peace and quiet of

other persons present, or interfered with the ability of other persons to perform legal actions or duties.

Without any of these, Prosecutor failed to state a claim upon which relief may be granted.

Furthermore, Prosecutor failed to allege Henry intentionally engaged in conduct going beyond stating

her opinion or position, or the mere expression of ideas. As such, Prosecutor failed to state a claim on

which relief can be granted. Therefore, Prosecutor failed - in several ways - to state a claim on which

relief can be granted, thus the charge of disturbing the peace must be dismissed with prejudice.

III. Court Lacks Subject Matter Jurisdiction; No Authority to Hear DTP Cases Like This

Let’s not forget about MCR 2.116(C)(4). The brief one-sentence description for the disturbing

the peace charge leaves it impossible to ascertain whether Prosecutor claims Henry disturbed the peace

prior to the arrest or during the arrest. Either way, the court lacks SMJ over this case. If disturbing the

peace during arrest, the law is clear - Henry has the right to resist being taken into custody illegally.14

As for disturbing the peace before her arrest, that scenario leaves the court without SMJ as well.

M Crim JI 40.1(3) makes this discussion straightforward. As discussed, not only has Prosecutor failed

to allege Henry intentionally committed any acts covered by the law, but uncontroverted facts clearly

show Henry did not intend to commit any of the acts covered. And there is no SMJ in a disturbing the

peace charge where there is only an unintentional disturbance, at best. Likewise, Prosecutor failed to

allege Henry threatened public safety, threatened violence, disrupted the peace and quiet of other

persons present, or interfered with the ability of other persons to perform legal actions or duties, yet

this is a required element. To the contrary, uncontroverted facts show Henry did not intentionally

14 The illegality of the Trespass arrest is fully explained in the motion to dismiss the trespass charge....
13 Maiden at 119, quoting Wade v Dep’t of Corrections, 439 Mich 158 (1992)

12
445



engage in any such conduct, rather, going to town hall as legal counsel to represent the RFI petition

and those who were circulating it. Thus, there is no SMJ where there is no threat to public safety,

threatened violence, disruption of the peace and quiet of other persons present, or interference with the

ability of other persons to perform legal actions or duties. Further, Prosecutor failed to allege Henry

“intentionally engaged in conduct that went beyond stating [her] position or opinion, or the mere

expression of ideas.” Id citing People v Vandenberg, 307 Mich App 57 (2014). Yet, uncontroverted

facts do show Henry intentionally engaged in conduct qualifying as expressing her position or opinion,

or merely expressing her ideas - about the law and government’s role in properly enforcing it. And, of

course, there is no SMJ over a disturbing the peace charge where conduct fails to intentionally go

beyond stating a position or opinion or the mere expression of ideas.

Furthermore, it’s illegal to prosecute Henry for conduct presumptively protected by the first

amendment, MCL 750.543z, which removes SMJ. Finally, “[d]efects in subject-matter jurisdiction

cannot be waived and may be raised at any time,” Erwin at 64; Richards at 444, so the court must order

dismissal under 2.116 (C)(4) regardless of the timing.

IV. No Genuine Issues of Material Fact, So Henry Entitled to Judgment as a Matter of Law

As to (C)(10), dismissal must be granted if there’s no issue of material fact and Henry is

entitled to judgment as a matter of law. On a prior motion, the court said the “defense alleges that the

plaintiff has not responded to her supported MCR 2.116(C)(10) motion with affidavits but this court

does not find that the support provided by the defendant in this matter warranted any such response.”

Yet, Henry’s (C)(10) motion made and supported by a brief, affidavits, etc. means the “‘adverse party

may not rest upon the mere allegations or denials of his or her pleadings, but must, by affidavits or

[other admissible evidence], set forth specific facts [at the time of the motion,] showing that there is a

genuine issue for trial. If the adverse party does not so respond, judgment, if appropriate, shall be

entered against him or her.’” Prosecutor set forth zero facts showing an issue for trial, let alone ones15

sufficiently supported by affidavits or evidence. Prosecutor never even argued (at oral argument or in

pleadings) that there is an issue of material fact, only arguing the motion should be denied because it is

15 Maiden at 120-21, citing MCR 2.116(G)(4) (emphasis added).
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“improper procedure.”  Further, as discussed previously, Henry’s stated facts remain uncontroverted.

We have a right to free speech, peaceable assembly and petition government, and this right “is16

basic and fundamental.” Cox at 574 (1965). So, speech like Henry’s here must receive “the broadest

protection in order to ensure the unfettered interchange of ideas for” effecting change, and “be

uninhibited, robust, and wide open.” This is why speech is “protected against censorship or17

punishment, unless shown likely to produce a clear and present danger of a serious substantive evil that

rises far above public inconvenience, annoyance, or unrest.”18

With parallel issues, Edwards sums it up well:

it is clear . . . that in arresting [Henry, officials] infringed [her] constitutionally protected
rights of free speech, free assembly, and freedom to petition. . . . The circumstances in
this case reflect an exercise of these basic constitutional rights in their most pristine and
classic form. [Henry and others] felt aggrieved by [government overreach, so they]
peaceably assembled at [a town hall] and there peaceably expressed their grievances to
the citizens. Edwards at 235.

For an even clearer example of how authority to control property does not equal authority to

shut down free speech, we turn to Marsh v Alabama, as described by Logan at 317:

Marsh v Alabama This case

“Appellant Marsh was told that she must have a
permit to distribute her literature and that a
permit would not be granted to her.”

Henry was told it is unlawful to park there when
not voting "without the express consent of the
clerk," but the clerk wanted Henry to leave.

“When she declared that the company rule could
not be utilized to prevent her from exercising her
constitutional rights,” she was ordered to leave.

Henry told the clerk and deputies the resolution
cannot supersede constitutionally protected rights,
but the deputies ordered her to leave.

She refused to leave, so she was arrested for
criminal trespass.

She “refused” to leave, so she was arrested for
criminal trespass.

Marsh’s conviction was reversed, the Court ruling even private owners can’t exclude members of the

general public under a criminal trespass statute when the property is open to the general public.

The United States Supreme Court clearly explained that

The freedom of speech and of the press guaranteed by the Constitution embraces at the

18 Edwards at 237-238; Terminiello v Chicago, 337 US 1, 5 (1949).

17 Eyde Construction v Charter Twp of Meridian, 119 Mich App 792, 794-95 (1982) (emphasis added).  See also,
Roth v US, 354 US 476, 484 (1957); Anderson at 794.

16 Also, Const 1963, art I, § 5 protects free speech, while art I, § 3 protects peaceable assembly, consulting for
common good, instructing representatives, and petitioning the government for redress of grievances.
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least the liberty to discuss publicly and truthfully all matters of public concern without
previous restraint or fear of subsequent punishment. The First Amendment was fashioned
to assure unfettered interchange of ideas for the bringing about of political and social
changes desired by the people. . . . circulation of a petition involves the type of interactive
communication concerning political change that is appropriately described as core
political speech. . . . [So,] solicitation of signatures for a petition [is] protected speech.19

Indeed, soliciting signatures for a petition and associating to achieve ballot access receive

strong constitutional protection, and any restriction thereto burdens these fundamental rights directly.20

Socialist at 588; Meyer at n 5. Further, “undifferentiated fear or apprehension of disturbance is not

enough to overcome the right to freedom of expression;” rather, the forbidden conduct must be shown

to be a material disruption to the general public’s use of the town hall. Grayned at 117-18.

All in all, Prosecutor pleaded grossly inadequate facts to support disturbing the peace - because

the undisputed facts simply don’t constitute a crime. Further, Prosecutor fails to follow basic

procedural requirements, relevant state laws and court rules, and Henry’s constitutional guarantees.

Given this, the prosecution should “lose its right to raise factual issues . . . when it has failed to raise

such . . . in a timely fashion during the litigation,” which, if there ever were time for this rule to apply,21

it would be now. If for nothing else, than to simply promote the interests of justice. Thus, with no

issue of material fact, dismissal was warranted under (C)(10).

V. Regardless of MCR 2.116, Court Has Duty to Address Legal Issues

Regardless of 2.116, the court still has the duty to act here, to ensure Henry’s rights are not

further violated. Murray at 285, citing Hill at 357. The “province of the court in our constitutional

system is to determine the law, regardless of its procedural posture in any given case.” Charles at 593.

The court’s prior ruling that there’s no judicial oversight of prosecutorial actions meant

prosecutors are not subject to court rules, having no consequences for violations. But it “is the duty of

courts to be watchful for the constitutional rights of the citizen, and against any stealthy encroachments

21 People v Trapp, __ Mich App __, __ (2020) (Docket No. 345239), slip op at 2, n 1, quoting Steagald v US,
451 US 204, 209 (1981).

20 Meyer at n 5; see also, Deleeuw v State Bd of Canvassers, 263 Mich App 497, 504 (2004); Socialist Workers
Party v Sec'y of State, 412 Mich 571,588 (1982). See also Martin v Sec'y of State, 280 Mich App 417, 434
(2008), (O'CONNELL, dissenting) (ratified in Martin v Sec'y of State, 482 Mich 956 (2008). Likewise, we find
protection in Const 1963, art I, § 5 free speech.

19 Meyer v Grant, 486 US 414, 421-425 and n 5 (1988) (internal citations omitted).

15
448



thereon.” Here, Prosecutor has been willfully defiant of MCL 764.1d, MCR 6.101, MCL 257.728(1),22

MCR 2.111(C)(D) and (E), MCR 2.116(C)(8), MCR 2.116(G)(4), MCR 6.201, MCR 6.610(E), and

MCL 763.8(3) and (5). While Prosecutor operates as a distinct branch of government, Prosecutor’s23

charging discretion “is not a license to abuse the dignity of the courtroom. Neither is it a license not to

comply with relevant rules of procedural and substantive law.” Faretta v California, 422 US 806, n 46

(1975). Indeed, it’s “as much [Prosecutor’s] duty to refrain from improper methods calculated to

produce a wrongful conviction as it is to use every legitimate means to bring about a just one.” Berger

v US, 295 US 78, 88 (1935). For it’s by “the protection of the law human rights are secured; withdraw

that protection, and they are at the mercy of wicked rulers.” Ex Parte Milligan at 119.

Since it is the court’s role to “protect public confidence in the judicial system,” and the24

constitutional rights of the accused, the trial court has authority to act where the actions or decisions of

the prosecutor are unconstitutional, illegal, or ultra vires, intervening for an abuse of discretion by the25

prosecutor. Id; see also, Herndon at 392. And just like the court, a prosecutor “necessarily abuses its

discretion when it makes an error of law.” So, it’s the judge’s duty to step in when the prosecutor26

fails to follow the law, court rules or rules of ethics, or constitution.27

MCR 2.116(I)(1) requires dismissal, but Prosecutor’s recurrent disregard of court rules lays

grounds for MCR 2.504(B)(1) involuntary dismissal, too, which Henry argued in substance, not by

name, at the 2/4/21 hearing. The court should also enter a (B)(1) dismissal sua sponte, as “there is

27 See, e.g., MCL 600.1825 (3) and MCL 750.543z.

26 See, Duncan at 723; PF v JF at 4, citing TM v MZ, 326 Mich App 227, 235-236 (2018); People v Franklin, 894
NW2d 561, 566 (2017), citing Pirgue v United Servs Auto Ass’n, 499 Mich 269, 274 (2016).

25 People v Morrow, 214 Mich App 158, 161 (1996), citing People v Williams 186 Mich App 600, 608-613 (1990);
People v Gillis, 474 Mich 105 (2006); see also, People v Herndon, 246 Mich App 371, 392 (2001).

24 Grove at 457, overruled on other grounds by Franklin (Mich 2012).

23 In addition to the many factual deficiencies, Prosecutor’s response to Henry’s prior motion to dismiss was also
willfully disobedient to the requirements of raising legal arguments.  MCR 2.116(G)(1)(a)(ii) requires the
“response to the motion (including brief and any affidavits) [to] be filed and served;” timely to allow for Henry’s
Reply Brief which must rebut the arguments in Prosecutor’s “response brief.” MCR 2.116(G)(1)(a)(iii). Indeed, a
“response to a motion that presents an issue of law must be accompanied by a brief citing the authority on which
it is based.” (MCR 2.119(A)(2); MJI, Criminal Proceedings Benchbook, Vol 1, Rev Ed., §9.2.) And in MCR
2.116(C)(10), the nonmovant’s brief must set forth specific facts demonstrating a genuine issue for trial. Barnard
Mfg Co v Gates Performance Eng’g, Inc, 285 Mich App 362 (2009). However, Prosecutor filed and served no
briefs.  Violating 2.111(C) and (D) by simply stating “Deny” to the allegations of Henry’s motion, Prosecutor’s
unsupported denials reject many well established legal principles, such as regulations must give citizens fair
warning as to what is illegal (¶14), and townships may not enact regulations repugnant to the Constitution (¶15).

22 Mapp v Ohio, 367 US 643, 647 (1961), quoting Boyd v US, 116 US 616, 630 (1886).
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another consideration - the imperative of judicial integrity. The criminal goes free, if he must, but it is

the law that sets him free. Nothing can destroy a government more quickly than its failure to observe

its own laws, or worse, its disregard of the charter of its own existence,” especially where “no28

distinction can be taken between the Government as prosecutor and the Government as judge.” Id.

VI. Speedy Trial Denial Necessitates Dismissal

The US and Michigan Constitution, and the Michigan Court Rules, guarantee the right to a

speedy trial for all criminal defendants. US Const, Am VI; Const 1963, art I, § 20; MCR 6.004(A).

More specifically, MCL 768.1 requires that “persons charged with crime are entitled to and shall have a

speedy trial and determination of all prosecutions and it is hereby made the duty of all public officers

having duties to perform in any criminal case, to bring such case to a final determination without delay

except as may be necessary to secure to the accused a fair and impartial trial.” “Whenever the

defendant’s constitutional right to a speedy trial is violated, the defendant is entitled to

dismissal  of  the  charge  with prejudice.” MCR  6.004(A).

In deciding whether a defendant has been afforded a speedy trial, the Michigan Supreme Court

adopted the four-part balancing established by the United States Supreme Court in Barker v Wingo,

407 US 514 (1972). People v Collins (Harold), 388 Mich 680 (1972). When a defendant claims a

violation of the right to a speedy trial, the trial court must consider four factors: (1) the length of delay;

(2) the reasons for the delay; (3) the defendant’s assertion of the right; and (4) any prejudice to the

defendant. People v McLaughlin, 258 Mich App 635, 644 (2003).

“‘The time for judging whether the right to a speedy trial has been violated runs from

the date of the defendant’s arrest.’” Where there has been a delay of at least six months after a29

defendant’s arrest, further investigation into a claim of denial of the right to a speedy trial is necessary.

People v Daniel (Hank), 207 Mich App 47, 51 (1994). For a delay of 18 months or more, prejudice to

the defendant is presumed and the burden shifts to the prosecution to rebut the presumption. People v

Collins (Harold), 388 Mich 680, 695 (1972). As of the date Henry writes this motion, it has been more

than 18 months since the arrest, with it being a full 19 months by the soonest motion hearing date she

29 People v Patton, 285 Mich App 229, 236 (2009); People v Williams (Cleveland), 475 Mich 245, 261 (2006).
28 Mapp at 647, quoting Elkins v US, 364 US 206, 222 (1960).
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was able to get from the court.

Next, we examine the reasons for the delay and “each period of delay is assigned to either the

prosecutor or the defendant.” People v Ross (Edward), Mich App 483, 491 (1985). Where a delay is

unexplained, it is charged to the prosecution.” Id; People v Bennett, 84 Mich App 408 (1978). This

case has been scheduled for 7 trial dates thus far, all of which were rescheduled merely by a Notice to

Appear without an accompanying Order or Opinion, and none of those Notices stated a reason why the

trial was being rescheduled.  Thus, the 6 times trial has been rescheduled are charged to Prosecutor.

In looking at Henry’s assertion of the right to a speedy trial, she has done so for over a year.

Henry first raised the issue in the undue delay in justice when she was denied a hearing on her original

motion to dismiss for three months after arrest, despite calling to get a date scheduled before the deputy

had even bothered to file the ticket. Henry also raised the issue in her due process appeal to the Court

of Appeals (which was in process as the first trial date was rescheduled). When the April 2021 trial

date was adjourned, no hearing was held on the issue, and Henry was not given notice or an opportunity

to be heard about the delay. When the July 2021 trial date was adjourned, it was because the case

before Henry’s went to trial. When the October 2021 trial date was adjourned, the email attaching a

new Notice to Appear was sent hours after the settlement conference, with no notice and opportunity to

be heard for Henry about the delay. The January 2022, February 2022, and March 2022 trial dates were

also adjourned by mere Notices to Appear, simply emailed to Henry after being issued, affording her no

notice and opportunity to be heard on the issue of rescheduling.

The final inquiry into a claim of a speedy trial violation is whether the defendant experienced

any prejudice as a result of the delay. Collins (Harold), 388 Mich at 694. A defendant may experience:

(1) prejudice to his or her person; and (2) prejudice to his or her defense. Id. “Impairment of defense is

the most serious, ‘because the inability of a defendant to adequately prepare his [or her] case skews the

fairness of the entire system.’” Id., quoting Barker, 407 US at 514. Indeed, where the delay following a

defendant’s arrest is 18 months or more, prejudice to the defendant is presumed and the burden shifts

to the prosecution to rebut the presumption. Collins (Harold), 388 Mich at 695.

Circuit Court Judge Dennis Kolenda puts it this way:

Even criminal cases, which have preference on the docket, take time to bring to trial, and
18

451



when it finally occurs, a trial is, we all know, expensive and a difficult experience, not
only for the defendant, but for the victim and the witnesses, and waiting for a trial causes
anxiety and concern for those same people and deprives the defendant of liberty, be it
pre-trial confinement or the restrictions of bond. Many things can be done to shorten the
night . . . one of them [is] the use of pre-trial motions to end criminal cases without the
long wait for trial. Many a potentially dispositive pre-trial motion can be well presented
within just weeks of the initiation of the prosecution. Doing so, and getting the case
resolved as soon as possible, is to everyone’s advantage. Potentially Dispositive
Pre-Trial Motions (2015).

Likewise, the Michigan and US Supreme Courts have noted that:

Arrest is a public act that may seriously interfere with the defendant’s liberty, whether he
is free on bail or not, and that may disrupt his employment, drain his financial resources,
curtail his associations, subject him to public obloquy, and create anxiety in him, his
family and friends. . . . [An efficient adjudication of the case will reduce the] substantial
impairment of liberty imposed on an accused while released on bail, and to shorten the
disruption of life caused by arrest and the presence of unresolved criminal charges . . . .
Certainly the knowledge of an ongoing criminal investigation will cause stress,
discomfort, and perhaps a certain disruption in normal life.30

VII. Prosecutor’s Failure to Provide Discovery Necessitates Dismissal

More fully explained in Henry’s contemporaneous Motion for Declaratory Relief, Prosecutor’s

failure to provide discovery necessitates dismissal. This is because “the accused shall . . . be informed

of the nature of the accusation.” Therefore, Prosecutor’s willful violation of the court rules, and of31

this court’s 4/22/21 oral order and 4/26/21 written order (which came 1.5 months after the responses

were due, and 2 full hearings on the issue) are astounding. What’s worse is that this refusal to provide

all required discovery has continued for an additional 13 months past the date of the written order!

CONCLUSION & PRAYER FOR RELIEF

Summary disposition may be properly granted under multiple subrules, or a different subrule32

than the one pleaded. After all, if pleadings show a party is entitled to judgment by law, MCR33

2.116(I)(1) requires the court to “render judgment without delay.” Ruggeri. When there is no question

of material fact, courts err by denying summary disposition, Grange at 515.

The “very idea of a government, republican in form, implies a right on the part of its citizens to

33 Computer Network, Inc v AM Gen Corp, 265 Mich App 309 (2005); Ruggeri; Ellsworth at 57.
32 See, e.g.,Ellsworth v Highland Lakes Development Associates, 198 Mich App 55, 57 (1993).
31 Const 1963, art I, § 20.  See also US Const, Am VI.
30 People v Sierb, 456 Mich 519, n 19 (1998), quoting US v MacDonald, 456 US 1, 8-9 (1982).
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meet peaceably for consultation in respect to public affairs and to petition for a redress of grievances.”

Ergo assembly and discussing public questions are traditional uses of “public places” like libraries,34 35

parks, streets and facilities government bodies meet. The 1st Amendment doesn’t guarantee access to36

property simply because it is owned by the government, but it does “protect[] a right of access to

places traditionally open to the public.” It is undisputed that Doreen and Rebecca, the petitioners37

circulating the RFI, were not impeding normal town hall operations nor the rights of others. Thus, they

were not disturbing the peace. Further, because they were on property open to the general public, they

were not trespassing. Therefore, not only did they had a right to remain there circulating the petitions,

but they also had the right to try to discuss the law with the deputy, and to resist the threatened illegal

arrest. This certainly included their right to seek assistance from counsel upon being threatened with an

illegal arrest if they did not depart. And it has never been disputed Henry was there as the lead

attorney for the RFI petition, with the sole purpose of discussing the law with the deputy in hopes he

would then understand their right to remain there circulating the petition. Since Henry was not

impeding normal town hall operations or the rights of others, she was not disturbing the peace; being

on property open to the general public, she was not trespassing, nor may her exclusion be pursued

through trespass charges; her mere presence then was “unquestionably lawful.” Brown at 136-44.

Henry, licensed as an attorney and working in various roles in government for over 16 years,

has taken the constitutional oath of office herself - several times. Moreover, “it is a lawyer’s duty,

when necessary, to challenge the rectitude of official action [and] uphold legal process.” Even more38

so, “[a] lawyer may refuse to comply with an obligation imposed by law upon a good-faith belief that

no valid obligation exists.” Thus, Henry asks for a dismissal of disturbing the peace with prejudice.39

39 MRPC 8.4, official comment.
38 MRPC 1.0, Preamble: A Lawyer’s Responsibilities.
37 Midland Publishing Co v District Court Judge, 420 Mich 148, 161 (1984).

36 Shuttlesworth 394 US at 172; Cox v Louisiana, 379 US 536 (1965); Cox v Louisiana, 379 US 559 (1965);
Edwards v South Carolina, 372 US 229 (1963); Cornelius at 802-03.

35 Shuttlesworth 394 US at 152; Cornelius v NAACP, at 802 (1985); Up & Out v State, 210 Mich App at 172.
34 Hague v Committee for Industrial Organization, 307 US 496, 513 (1939). See also, Const 1963, art 1, § 3.
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/

MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 PO Box 333 Ormond Beach, FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

HENRY’S MOTION FOR DECLARATORY RELIEF:
RIGHT TO MOTION TO DISMISS

Defendant, Katherine L. Henry, in proper person, moves this Court to grant this motion for

declaratory relief for the following reasons:

1. Henry was arrested and issued a Civil Infraction for Trespass under MCL 750.552. [An
additional charge of Disturbing the Peace was added the day prior to the July 2021 trial, which
ended up being adjourned the morning of the trial.]

2. This arrest stems from her responding to a request for legal assistance by a circulator of her
Constitutional Amendment Petition, which was being circulated on election day, during voting
hours, in the town hall parking lot 229 feet from the door to the precinct. Henry was not
impeding traffic or pedestrian access to the Township Hall. The clerk claimed that by her mere
presence she was violating a resolution and wanted her to leave.

3. The deputy arrested Henry, enlisting two other deputies to physically and forcibly restrain her
with handcuffs, placing her in custody in his SUV, telling her she was going to jail, CPS was
taking her 6 year old daughter, and her car was being impounded.

4. Having several legal and procedural issues with how she was arrested, served, and charged,
Henry filed a motion to dismiss in January 2021.

5. The prosecutor failed to follow numerous Court rules for filing a response to Henry's motion.

1
454



6. The courts ruled that Henry, as someone accused of a misdemeanor, has no right to file any
pretrial motions based on legal or procedural challenges, and denied Henry's motion to dismiss
without considering any of the merits of her arguments.

7. As this case has gone on, and various other issues have arisen, Henry has been working
diligently to present the information to this court in a different light, hoping this will now put
everyone on the same page regarding Henry's substantive and procedural rights in this case.

8. This includes clarifications that:

a. Trial judges must rule on issues of law.

b. Challenges raised by Henry “involve[] a question of law,” thus properly within the1

scope of a motion to dismiss.

c. For decades, our courts have recognized that before trial, the accused may file “a
written motion for dismissal of the charges.”2

d. MCL 767.4 and MCR 6.004(A) specifically recognize pretrial motions to dismiss.

e. Numerous reputable resources, authored by Michigan judges and attorneys and
shared by organizations like ICLE, SADO, and the Criminal Law Section of SBM,
include full descriptions and examples of motions to dismiss in criminal cases.

f. The Criminal Proceedings Benchbook explains that the rules for civil motion
practice apply in criminal cases.

g. The official comments of MCR 2.116 used criminal cases to explain the rules.

h. Chief Justice Bridget McCormick, as original co-author of SADO's Defender Motion
Book, stated that although MCR "6.110 does not apply to misdemeanors, motions to
dismiss may still be brought pursuant to MCL 764.9d and MCR 2.116(C)."

i. Citing case precedent, MJI's Criminal Proceedings Benchbook clarifies that a “trial
court must dismiss an action when there is a lack of subject matter jurisdiction, and a
party cannot be estopped from raising the issue.”3

9. A “prosecutor has . . . specific obligations to see that the defendant is accorded procedural
justice [and] to assure that the defendant’s rights are protected.”  MRPC 3.8, Official Comment.

3 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581 (2014).

2 People v McCartney, 72 Mich App 580, 584 (1976); See People v Hartwick, 498 Mich 192, 227 (2015);
People v Kenan, 144 Mich App 201, 203-04 (1985) (the motions must be written, notice given to prosecutor).

1 People v Noble, 238 Mich App 647, 658 (1999).
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10. Further, “it is the duty of courts to see that the constitutional rights of the defendant in a criminal
case shall not be violated.”4

11. Indeed, “the Constitution guarantees criminal defendants a meaningful opportunity to present a
complete defense,”5

Therefore, Henry asks this court to take judicial notice and/or provide declaratory relief that:

A. It is the duty of trial court judges to rule on issues of law presented to them

B. All Criminal defendants, including those charged with misdemeanors, have the right to
motion the court for relief based on legal or procedural issues

C. Misdemeanor defendants may file motions for procedural relief based on constitutional,
statutory, or court rule protections

D. Misdemeanor defendants may file motions to dismiss under MCR 6.004(A), MCL 764.9d,
MCR 2.504(B)(1) or MCR 2.116(C)

Respectfully Submitted: May 25, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
Defendant In Pro Per

5 Holmes at 324, citing Crane at 690; Unger at 300, citing Kurr at 326.
4 People v Murray, 89 Mich 276, 285 (1891).
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BRIEF IN SUPPORT OF DEFENDANT’S
MOTION FOR DECLARATORY RELIEF:

RIGHT TO FILE MOTIONS
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STATEMENT OF FACTS6

Henry is a licensed attorney. In May 2020 she authored the Restore Freedom Initiative

(RFI) constitutional amendment petition. Much of 2020, the state was locked down and larger

events canceled, severely limiting opportunities for collecting signatures. The team decided having

their thousands of circulators at the polls was the best way to secure the signatures by the November

26th deadline. An election day summary and training video were posted on the RFI website. Henry

was devoted to answering questions from petition circulators on election day.

She was going to help another circulator when circulator Doreen texted her from Leighton7

Township Hall. At 11am Doreen parked at the lot’s far edge, pulling fully onto the grass, to not use

7 Putting election law highlights on RFI website, printing copies for circulators and police to discuss.

6 These facts were already presented to the court in the original motion to dismiss that was filed in January
2021. Signed and notarized affidavits supporting the facts were included in the motion, as well as a video of
the incident, aerial views of the scene, measurements from the polling precinct door to defendants car,
photographs and other relevant material.  None of these facts have ever been disputed by Prosecutor, so to
avoid being unduly cumulative, Henry is not including them again here, but rather realized upon the court
record of those previously filed exhibits.

4
457



any parking spaces or impede traffic. She set a small table (18” by 3’), four yard signs and small

American flags at her tailgate. At 11:20am, the clerk said she couldn’t be there due to an

“ordinance.” Deputy Langlois came, threatening to arrest Doreen if she didn’t leave because the8

clerk didn't want petitioners there. Langlois was talking to Doreen as a voter came to sign.

Co-circulator Rebecca told him about RFI. Interrupting, Langlois said she must stop talking about

it and that the guy couldn’t sign. Rebecca walked the guy to his car and gave him a paper with RFI

info on it and told him to check out the website.

Doreen called Henry, who spoke with Langlois. He said they violated MCL 168.931(k), but

when Henry read that law aloud, Langlois insisted she hadn't read it entirely. When she asked him

to ensure he viewed the most current version, he became combative, saying he wasn’t going to

argue with her about the law and would just arrest Doreen if she didn’t leave. Henry said he did not

have the right to do that and she was on her way to discuss it in person. He said he would be

waiting there for her, yet he was not there as she arrived. She parked next to the circulators, backing

into the grass so her car was also entirely off the pavement. The 100' line was painted in the lot;

Henry’s car was beyond that, at 229’ away. Not planning on staying long, she had her 6 year old

daughter Emma stay in her carseat doing school work and eating snacks. With the car backed into

the space, Emma saw everything Henry was doing, which was 10-15 feet away.

Langlois arrived, immediately combative, barking they had to leave or he would arrest them.

Henry tried to talk about the law, but he said he didn't care what it said, it was not his job and she

could bring it up when she had her day in court. He said they were violating an ordinance. Henry

asked him to read resolution’s ⁋ 4, as it said they could be there if they were past 100’. Refusing, he

said the owner wanted them to leave, so if they didn’t, they are guilty of trespass. Henry asked who

he thought the owner was; he said “the clerk.” Henry told him we the people own the property. He

asked her if she was the one who paid the bill to cut the grass. A voter nearby said he is an owner

8 Public Access Resolution. Although being called an ordinance, it is actually just a resolution.
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of the property, as he pays taxes to cut the grass. Langlois repeated it was private property, and the

“ordinance” said they couldn’t be there. He had deputies Anderson and Bussell come, and had the

clerk come out. Doreen tried talking with her, but Langlois interrupted, saying the clerk needed to

talk. The clerk said ⁋ 3 prohibits being there unless for “township business,” which she said was

only voting. Henry pointed to ⁋ 4 allowing petitions beyond 100’. The clerk said ⁋ 4 had nothing to

do with ⁋ 3. As voters came to sign the petition, deputies told them they were not allowed to and

must leave. at 25:05. When deputies asked Henry if she would leave, she asked for five minutes to

talk with them about the law, but they refused.

One deputy violently grabbed her left arm, and the others assisted. They forcefully dragged

her away, using excessive force, hurting her the entire time they had their hands on her, id ; but they

ignored her cries of pain. None of them put a hand on her head so it wouldn't hit the door frame

while literally being thrown into Langlois’ SUV. She begged to sit down into the SUV instead of

being thrown in so violently; they refused. While two of the deputies shoved Henry into the

deputy’s SUV, the third deputy went around the other side of the SUV and dragged her in from

behind. Screaming in pain, she realized her arms had been injured, especially her left wrist.. She

asked the deputies to call her husband to come get their daughter; they refused. She asked them to

remove her handcuffs, as they were causing a lot of pain. Langlois flat out refused, telling the other

deputies to do the same. Henry realized how badly her wrists hurt, and Bussell said he would

double lock the handcuffs this time, so they wouldn’t continue to tighten. Langlois told Henry, she

could go to jail for trespassing, have CPS take Emma and have her car impounded, or leave, take

Emma home, and accept trespass charges.  She said she would go vote and care for Emma.

Langlois’ SUV, parked diagonally, was blocking the lot’s Northwest corner. Bussell told

him he must move it as it was impeding voter traffic, so he moved it. He then said the Sheriff

would speak with her. He started the call telling the Sheriff he tried to peacefully resolve the

situation, but she “aggressively” live streamed it and told him he didn’t have authority to arrest
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them.  After the call ended, Henry’s handcuffs were unlocked, and she was handed the ticket.

Henry’s friends and husband had come; their cars impeded no traffic or pedestrians. In her

car, Emma was crying, having seen it all, saying she was scared to see “police putting chains on

mommy and dragging her away.” Langlois threatened to arrest everyone, so they met at a park,

where Henry realized everything hurt, her elbow bleeding, left wrist swollen, skin cut from

handcuffs, upper right arm and right thigh badly bruised.

ARGUMENT

This court has previously taken the position that a misdemeanor defendant does not have the

right to file a motion to dismiss. However, this brief explains why trial judges must rule on issues

of law. Challenges based on a lack of subject matter jurisdiction, failure of prosecutor to state a

claim upon which relief can be granted, and undisputed facts where the accused is entitled to

judgment as a matter of law all “involve[] a question of law,” thus properly within the scope of a9

motion to dismiss. Moreover, MCL 767.4 and MCR 6.004(A) specifically recognize pretrial

motions to dismiss. Numerous reputable resources, authored by Michigan judges and attorneys and

distributed through organizations like ICLE, SADO, and the Criminal Law Section of SBM, include

full descriptions and examples of motions to dismiss in criminal cases. The Criminal Proceedings

Benchbook explains that the rules for civil motion practice apply in criminal cases. Indeed, the

official comments of MCR 2.116 used criminal cases to explain the rules. More specifically, current

Michigan Supreme Court Chief Justice Bridget McCormick, as original co-author of SADO's

Defender Motion Book, clearly explained that although MCR "6.110 does not apply to

misdemeanors, motions to dismiss may still be brought pursuant to MCL 764.9d and MCR

2.116(C)." Furthermore, citing case precedent, MJI's Criminal Proceedings Benchbook clarifies

that a “trial court must dismiss an action when there is a lack of subject matter jurisdiction, and a

9 People v Noble, 238 Mich App 647, 658 (1999).
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party cannot be estopped from raising the issue.” Consequently, with only the law, and not the10

facts, being disputed here, the Defendant is entitled to a dismissal without delay.

I. Henry has Legal Remedies, Not Merely a Jury Trial Right

In considering whether the accused have potentially dispositive legal remedies available, we

must remember it “is a bedrock legal principle that it is, emphatically, the province and duty of the

judicial department, to say what the law is” because the law “shall not depend on each jury that tries

a cause.” Krohn at 172 (citations omitted). So, “courts decide questions of law,” and juries “decide11

questions of fact.” Further, the court must “adjudicate upon and protect the rights and interests of12

individual citizens, and to that end [must] construe and apply the laws.” Determining if “conduct13

falls within the statutory scope of a criminal law involves a question of law,” Noble at 658, citing

Hamlin at 91, thus is properly within the scope of a motion to dismiss to be decided by the judge.

Courts have historically decided criminal cases on issues of law, when it so requires.

Kolaski, for example, held where the complaint is so defective that it does not charge an offense,

there can be no legal determination of guilt - even by guilty plea. Kolaski v US, 362 F2d 847

(1966). In many instances, an accused is innocent as a matter of law, regardless of the facts. That

is why “even if the point is the subject of uncertainty, it should, if a pure question of law, be

resolved by the court, not by the finder of fact.” Charles at n 44 (citations omitted).

II. Motions to Dismiss Apply in Criminal Cases

For decades, our courts have recognized that before trial, the accused may file “a written

motion for dismissal of the charges,” with the Michigan Supreme Court reiterating in 2020 that14

before trial, the accused may move to dismiss the charges. Wood at __. In MCL 767.4, the Code of

14 People v McCartney, 72 Mich App 580, 584 (1976); See People v Hartwick, 498 Mich 192, 227 (2015);
People v Kenan, 144 Mich App 201, 203-04 (1985) (the motions must be written, notice given to prosecutor).

13 Charles at 591, citing Johnson v Kramer Bros Freight Lines, 357 Mich 254, 258 (1959).
12 Black’s at 873; Charles at 582; MCL 768.8; MCL 500.3135(2)(a)(ii); M Crim JI 3.1.

11 Id; See also, Phoenix Ins v John Allen, 11 Mich 501, 511-12 (1863); Charles Reinhart Co v Winiemko, 444
Mich 579, 592 (1994), citing Marbury v Madison, 5 US (1 Cranch) 137, 177 (1803); Groncki at 649; M Crim JI
3.1; Black’s at 857; MCL 418.131; MCL 691.1402a; MCL 600.2114a; MCL 500.3135(2)(a).

10 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581 (2014).
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Criminal Procedure recognizes “proceedings before trial” include a “motion to dismiss,” and MCR

6.004(A) and 6.110(H) specifically contemplate pretrial motions to dismiss. MCL 600.2315(6)

specifically disallows relief after a verdict has been rendered when a pretrial “motion to dismiss

could have been maintained.”15

MJI explains a “trial court must dismiss an action when there is a lack of subject matter

jurisdiction, and a party cannot be estopped from raising the issue.” The State Bar of Michigan16

Criminal Law Section also understands how integrated summary judgment motions are in criminal

cases. Retired Circuit Court Judge Dennis Kolenda authored the 2015 Criminal Law Section’s book

Potentially Dispositive Pre-Trial Motions, with an entire part called “Motions to Quash/Dismiss,”

and preface stating “the universe of pre-trial motions which can end a prosecution is almost

limitless. In any given case, a particular . . . point of law may be so significant that its pre-trial

resolution means an end to that case.” One such point of law is where the “[a]ctivity proven by the

prosecution is not a crime.” Id. Likewise, the ICLE Criminal Law Formbank has numerous

samples of pretrial Motion to Dismiss and Motion to Quash.

Black’s Law Dictionary, exceptionally respected, explains a motion to dismiss is a “request

that the court dismiss the case because of” a procedural defect like lack of subject matter

jurisdiction or “failure to state a claim on which relief can be granted,” at 1039. Black’s also states

a judgment of dismissal is a “final determination of a case (against the plaintiff in a civil action or

the government in a criminal action) without a trial on its merits.” Surely, if summary dismissals17

aren't routine in criminal cases, we wouldn’t see it clarified this way. Whether a motion to dismiss

17 Id at 860 (emphasis added).  Court may use dictionaries to discern a rule’s plain meaning. Duncan 723.
16 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581 (2014).

15 Prosecutor also argues a defendant’s Motion to Dismiss may only be filed “at the conclusion of the People’s
proofs,” citing People v Moore, 51 Mich App 48 (1974). But Moore did not say a Motion to Dismiss has to be
done after the People’s proofs. Rather, Moore chose not to file for before trial - but instead after trial, at 52-53.
The Moore quote Prosecutor cites is from prior cases. In People v Compton, 23 Mich App 42, 44 (1970) and
People v Compian, 38 Mich App 289, 293 (1972), defendants chose to file for Directed Verdict.  The other
cases cited in Moore here are People v Crown, 33 Mich App 266 (1971) and People v Brown, 42 Mich App
608 (1972), where defendants filed no Motion to Dismiss at all, simply raising issues on post-trial appeal.
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looks like a double jeopardy claim, challenge to subject matter jurisdiction, or entrapment defense,

the result is the same - the court must ensure the rights of the accused are not violated. Murray at

285. Inasmuch, the court has the authority, and here, the duty, to enter permanent injunctive relief

against a constitutional violation, MI Coalition at 219, necessitating a dismissal with prejudice.

A. All Authority Supports the Claim that MCR 2.116 Applies in Criminal Cases

Prosecutor claims the accused cannot file MCR 2.116 motions as “it is a rule that clearly

applies to civil actions only,” yet offers no authority to support the claim. But we interpret court

rules the same as statutes, and so, begin with the rule's plain language. If it’s unambiguous, we18

simply follow its plain meaning. Duncan at 723. MCR 6.001(D)’s plain wording clearly applies

2.116, and all other civil rules, to misdemeanors, barring only specific exceptions. Further, the

prosecution “may not by its own ipse dixit destroy,” Postal at 133, the long-held principle that due

process requires a way for the accused to challenge unconstitutional or illegal government action

occuring at any stage in the case. Also, if it so clearly applies only in civil cases, where is a single

case holding that 2.116 motions to dismiss are inapplicable in criminal cases? Not even one has

been mentioned, while the many cases, statutes, court rules and other resources cited here clearly

demonstrate how essential MCR 2.116 motions are especially in criminal cases.

Also, since subject matter jurisdiction and other constitutional elements are necessary for

the case to proceed, which court rule allows for those requirements to be ensured in misdemeanor

cases if not MCR 2.116? The phrase “motion to dismiss” only appears once in the criminal rules

(6.110(H)), and nowhere in the criminal rules does it mention “motion for summary disposition.”

The word “dismiss” by itself is only mentioned 9 times in the criminal rules, but MCR 6.001(B)

makes the dismissals regarding probable cause issues (in 6.110(H)), procedural defects with the

charging document (in 6.112(G)), and post judgment relief (in 6.504(B)) expressly inapplicable in

misdemeanors, leaving only dismissals for speedy trial violations (in 6.004). Thus, 6.001(B)

18 People v Buie, 491 Mich 294, 304 (2012), citing Ligons v Crittenton Hosp., 490 Mich 61, 70 (2011).
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expressly excludes those necessary remedies to misdemeanor defendants. But note, our court “rules

do not provide for motion practice in criminal proceedings; [so,] the rules for civil motion practice

apply. See MCR 6.001(D).” Criminal Proceedings Benchbook, Vol 1, Rev Ed., §9.2. This then

makes MCR 2.116 the avenue for these remedies in misdemeanors unless one of a few exceptions

exist.

This court has said MCR 2.116 is “a court rule that applies to civil matters and discusses

stipulating to civil facts,” but stipulating to facts occurs in criminal cases, too. See M Crim JI 4.7;

People v Crawford, 458 Mich 376, 389 (1998). This court’s prior statement also implies that if any

subpart of a rule does not apply to criminal cases, then none of it applies to criminal cases (saying

2.116(A) only applies to civil actions, so none of 2.116 applies in criminal cases). Yet, the court

then implied, Henry must abide by 2.119(A) (which is true) even though 2.119(G) covers motion

fees not applicable in criminal cases. It’s not sound to hold 2.119 in its entirety does not apply

since most of subpart (G) does not apply; so, too, 2.116(A) does not void using the rest of 2.116 in

misdemeanors.

Indeed, the rules and cases emphasize 2.116 does apply in criminal cases. The 2.116 200719

Staff Comment states “[d]efects in subject-matter jurisdiction cannot be waived and may be raised

at any time. People v Erwin, 212 Mich App 55, 64 (1995); People v Richards, [at] 444.” It then goes

over time frames for (C)(8) - (10) motions, citing People v Grove, 455 Mich 439 (1997). If 2.116

did not apply in criminal cases, the official comments for the rule would not use criminal cases to

explain it. Also, Chief Justice Bridget McCormack co-authored the original Defender Motion Book

published by the Michigan State Appellate Defender Office, including a sample Motion to Dismiss

on Procedural Grounds (failure to state claim). It utilizes 2.116 in a criminal case by moving under

(C)(8) when “the complaint fails to sufficiently state a violation,” and under (C)(10) when the facts

“viewed in a light most favorable to the prosecution, cannot support a violation.” The book,

19 E.g., Higuera at 447, n 15 contemplates procedures of MCR 2.116(I)(5) and 2.118; People v Moreno, 491
Mich 38 (2012) contemplates 2.116(C)(10) (quashing charges because the officers' conduct was unlawful).
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addressing pretrial practice and commonly-filed motions, states:20

B. Right to Move for Directed Verdict Does NOT Erase Right to Move for
Dismissal

Prosecutor has argued if the accused is entitled to legal remedies, the only option is to move

for directed verdict. Prosecutor’s logic is nonsensical and based on no cases, statutes, court rules,

etc. The accused is not precluded from filing one kind of motion by the virtue of being able to file

another kind of motion. And while the accused may file directed verdict motions after the People’s

proofs, their ability to file those exists entirely distinct from their ability to file 2.116 motions.21

Further, arguing to extend MCR 6.419 motions to misdemeanors but not 2.116 motions

blows past illogical and on toward unethical. MCR 1.109(E)(5) states Prosecutor’s signature on the

response “constitutes a certification [that] after reasonable inquiry, the document is . . . warranted by

existing law or a good-faith argument for” its reversal. It’s one thing to argue 2.116 doesn’t apply

in criminal cases, having zero authority to back up that claim. But it’s quite another to, at the same

time, claim 6.419 provides a more appropriate remedy for misdemeanor defendants than 2.116.

Let’s again look at the plain language of the rules. MCR 6.001(D) states 2.116 applies to

misdemeanors unless a rule or statute says it does not (this is not the case), a rule or statute provides

another procedure (this is not the case), or when it clearly appears it applies to civil actions only

(also not the case). But Prosecutor’s ipse dixit - “2.116 doesn’t apply to misdemeanors because

Prosecutor says so” has no logic behind it. But if you apply those same parts of 6.001(D) to

whether 6.419 applies to misdemeanors, you’ll find there is a rule, 6.001(B), that makes only

21 MCR 6.419 motions are granted where evidence at trial is insufficient to sustain a conviction, while 2.116
requires dismissal for a legal or procedural deficiency, regardless of sufficiency of the evidence presented.

20SADO Defender Books, www.sado.org/Page/54/Services-SADO-Defender-Books, accessed Feb 11, 2021.
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certain rules in Chapter 6 applicable in misdemeanors, and 6.419 is not one of them. Indeed, “the

expression of one thing suggests the exclusion of all others.” Michigan Gun at 707; Wilson at 526.

In other words, Prosecutor argued how “obvious” it was the civil summary disposition rule doesn’t

apply to misdemeanors but the criminal directed verdict rule does; however, by the very wording of

6.001(D) - all civil rules apply to misdemeanors unless one of the limited exceptions exists, while in

6.001(B) - no criminal rules apply to misdemeanors unless specifically listed.

C. MCR 2.116 Does Not Usurp Due Process or Jury Trial Rights in Criminal Cases

The court said prior that it couldn’t dismiss a charge because it would violate Henry's due

process and right to a jury trial. “Yet, at no time has the right to a jury trial in any fashion been

understood to displace the authority and duty of the judiciary to determine legal issues. For as long

as the right to a jury has been recognized, the exclusive province of the court to rule on matters of

law has been acknowledged.” Charles at 607. Further, M Crim JI 2.4, Function of Court and Jury

explains it’s the judge’s job to “make sure that the trial is run fairly and efficiently,” which includes

making sure no accused has to endure a trial if the court lacks subject matter jurisdiction. Indeed,

“the role of the court in our constitutional system is to declare what the law is and to determine the

rights of the parties conformably thereto.” Charles at n 23.

The court also held pretrial motions to dismiss for constitutional or legal defects would

be the transgression of our fundamental rights to be processed in a jury trial if the
prosecutors were to engage in similar motion practice to seek conviction when they
deemed that there was no issue of material fact. So, the idea that this particular rule
could be utilized in a criminal matter would, if we flipped it around the other way,
would be of really truly basic and horrendous usurping of fundamental rights of due
process and the right to a jury trial.

However, 2.116(C)(10)’s main premise is that dismissal only occurs if the moving party is entitled

to judgment as a matter of law. And where the nonmoving party must, by affidavits, “set forth

specific facts showing that there is a genuine issue for trial,” 2.116(G)(4) still only allows

“judgement, if appropriate, [to] be entered.” Appropriateness certainly accounts for the accused’s
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legal and constitutional protections. The Fifth Amendment (and Const 1963, art. 1, §17) allows the

accused to remain silent if she chooses, and the prosecutor still bears the sole burden of proof,

beyond a reasonable doubt to establish each element of the offense. So, looking at the entire legal22

picture, 2.116 does not require a nonmoving accused to assert any facts (even to rebut a prosecutor’s

motion) and a prosecutor would never be entitled to judgment as a matter of law.

The claim that applying 2.116 to criminal cases destroys due process also overlooks that

(C)(1) - (8) only work in dismissing a claim, not a defense - so they can not be used against the

accused. (C)(9) stating the “opposing party has failed to state a valid defense to the claim asserted,”

is one of the MCR 6.001(D) exceptions to applying the civil rules in criminal cases, as “it clearly

appears that they apply to civil actions only,” since the due process protections in criminal cases

described above require Prosecutor to maintain the burden of proof even if the accused stays silent

from arrest through verdict. Here, “the rule’s plain language,” affirms that use of 2.116 in criminal

cases does not usurp the accused’s rights, and such unambiguous language controls. Duncan at 723.

******It is the court’s role to “protect public confidence in the judicial system,” and the23

constitutional rights of the accused, the trial court has authority to act where the actions or decisions

of the prosecutor are unconstitutional, illegal, or ultra vires, intervening for an abuse of discretion24

by the prosecutor. Id; see also, Herndon at 392. And just like the court, a prosecutor “necessarily

abuses its discretion when it makes an error of law” (such errors of law discussed throughout this25

appeal). So, it’s the judge’s duty to step in when the prosecutor fails to follow the law, court rules26

or rules of ethics, or constitution.

Circuit Court Judge Dennis Kolenda puts it this way:

26 See, e.g., MCL 600.1825 (3) and MCL 750.543z.

25 See, Duncan at 723; PF v JF at 4, citing TM v MZ, 326 Mich App 227, 235-236 (2018); People v Franklin,
894 NW2d 561, 566 (2017), citing Pirgue v United Servs Auto Ass’n, 499 Mich 269, 274 (2016).

24 People v Morrow, 214 Mich App 158, 161 (1996), citing People v Williams 186 Mich App 600, 608-613
(1990); People v Gillis, 474 Mich 105 (2006); see also, People v Herndon, 246 Mich App 371, 392 (2001).

23 Grove at 457, overruled on other grounds by Franklin (Mich 2012).

22 Hartwick at 216, citing Crawford at 389 (1998); Oros at 251, citing Jackson v Virginia, 443 US 307 (1979);
M Crim JI 3.2; M Crim JI 1.9.
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Even criminal cases, which have preference on the docket, take time to bring to trial,
and when it finally occurs, a trial is, we all know, expensive and a difficult
experience, not only for the defendant, but for the victim and the witnesses, and
waiting for a trial causes anxiety and concern for those same people and deprives the
defendant of liberty, be it pre-trial confinement or the restrictions of bond. Many
things can be done to shorten the night . . . one of them [is] the use of pre-trial
motions to end criminal cases without the long wait for trial. Many a potentially
dispositive pre-trial motion can be well presented within just weeks of the initiation
of the prosecution. Doing so, and getting the case resolved as soon as possible, is to
everyone’s advantage. Potentially Dispositive Pre-Trial Motions (2015).

Likewise, the Michigan and US Supreme Courts have noted that:

Arrest is a public act that may seriously interfere with the defendant’s liberty, whether
he is free on bail or not, and that may disrupt his employment, drain his financial
resources, curtail his associations, subject him to public obloquy, and create anxiety
in him, his family and friends. . . . [An efficient adjudication of the case will reduce
the] substantial impairment of liberty imposed on an accused while released on bail,
and to shorten the disruption of life caused by arrest and the presence of unresolved
criminal charges . . . . Certainly the knowledge of an ongoing criminal investigation
will cause stress, discomfort, and perhaps a certain disruption in normal life.27

CONCLUSION & PRAYER FOR RELIEF

Due process provides “procedural safeguards to protect life, liberty, and property interests,

[also protecting] substantive aspects of those interests against impermissible . . . restrictions.” But28

when government officials violate the Constitution, the Constitution “does not permit judges to look

the other way; [rather, they] must call foul when the constitutional lines are crossed.”29

Summary disposition may be properly granted under multiple subrules, or a different30

subrule than the one pleaded, and is proper even if based on grounds not asserted in the motion.31

Ruggeri. After all, if pleadings show a party is entitled to judgment by law, MCR 2.116(I)(1)

requires the court to “render judgment without delay.” Id. When there is no question of material

fact, the lower courts err by denying summary disposition, Grange at 515, and a reviewing court

31 Computer Network, Inc v AM Gen Corp, 265 Mich App 309 (2005); Ruggeri; Ellsworth at 57; Blair v
Checker Cab Co, 219 Mich App 667 (1996).

30 See, e.g.,Ellsworth v Highland Lakes Development Associates, 198 Mich App 55, 57 (1993) (“summary
disposition was appropriate under either subrule C(7) or C(10)”).

29 In re Certified Questions, __ Mich __, __ (2020) (Docket No. 161492), slip op at 41 (citations omitted).
28 Electro-Tech, Inc v HF Campbell, 433 Mich 57, n 9 (1989), citing Hannah v Larche, 363 US 420 (1960).
27 People v Sierb, 456 Mich 519, n 19 (1998), quoting US v MacDonald, 456 US 1, 8-9 (1982).
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must “remand to the [trial] court for entry of summary disposition in favor” of the party entitled to

judgment as a matter of law.32

Due process in both the US and Michigan Constitutions requires adequate opportunity to be

heard. After all, “the Due Process Clause offers two separate types of protections - substantive33

and procedural [where] [p]rocedural due process requires notice, an opportunity to be heard, and

an impartial decisionmaker.” Further, the “constitutional safeguards relating to the integrity of the34

criminal process attend every stage of a criminal proceeding, starting with arrest.” Clearly, then,35

the accused must be afforded an opportunity to be heard at “every stage of a criminal proceeding.”

A mechanism like MCR 2.116 provides that opportunity to be heard - not only in civil cases, but in

criminal cases where the accused has even more liberties at stake.

Even more so, the US Supreme Court declared “the safeguards of liberty . . . should receive

the watchful care of those intrusted with the guardianship of the Constitution and laws. In no other

way can we transmit to posterity unimpaired the blessings of liberty, consecrated by the sacrifices of

the Revolution.” So, “it is the duty of courts to see that the constitutional rights of the defendant36

in a criminal case shall not be violated.” For in showing “his constitutional right has been37

violated, the law conclusively presumes that he suffered an actual injury. [Indeed,] the whole body

politic suffers an actual injury when a constitutional safeguard erected to protect the rights of

citizens has been violated in the person of the humblest or meanest citizen of the state.”38

Moreover, “it is a lawyer’s duty, when necessary, to challenge the rectitude of official action

38 People v Murray, 89 Mich 276, 285, 290 (1891).
37 People v Murray, 89 Mich 276, 285 (1891).
36 Ex Parte Milligan, 71 US 2, 124  (1866).
35 Cox v Louisiana, 379 US 559, 562 (1965).
34 Upper Peninsula Power Co, slip op at 8 (internal citations omitted).

33 “Procedural due process requires notice, an opportunity to be heard, and an impartial decisionmaker.”
Upper Peninsula Power Co, slip op at 8 (internal citations omitted).

32 Grange at 481; Paul v Wayne Cty Dep’t of Pub Serv, 271 Mich App 617 (2006); Groncki at 649 (Brickley, CJ)
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[and] uphold legal process.” Likewise, “[t]he lawyer is a part of a judicial system charged with39

upholding the law.” Even more so, “[a] lawyer may refuse to comply with an obligation imposed40

by law upon a good-faith belief that no valid obligation exists.”41

41 MRPC 8.4, official comment.
40 MRPC 1.6, official comment.
39 MRPC 1.0, Preamble: A Lawyer’s Responsibilities.
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/
MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 PO Box 333 Ormond Beach, FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

HENRY’S MOTION FOR DECLARATORY RELIEF:
ADA ACCOMMODATIONS

Defendant, Katherine L. Henry, in proper person, moves this Court to grant this motion for

declaratory relief for the following reasons:

1. Henry was arrested and issued a Civil Infraction for Trespass under MCL 750.552. [An
additional charge of Disturbing the Peace was added the day prior to the July 2021 trial, which
ended up being adjourned the morning of the trial.]

2. This arrest stems from her responding to a request for legal assistance by a circulator of her
Constitutional Amendment Petition, which was being circulated on election day, during voting
hours, in the town hall parking lot 229 feet from the door to the precinct. Henry was not
impeding traffic or pedestrian access to the Township Hall. The clerk claimed that by her mere
presence she was violating a resolution and wanted her to leave.

3. The deputy arrested Henry, enlisting two other deputies to physically and forcibly restrain her
with handcuffs, placing her in custody in his SUV, telling her she was going to jail, CPS was
taking her 6 year old daughter, and her car was being impounded.

4. Having several legal and procedural issues with how she was arrested, served, and charged,
Henry filed a motion to dismiss in January 2021.

5. The register of actions shows that Henry has requested reasonable disability accommodations
since the beginning of this case, and has done so several times.

6. Some of these requests have been outright denied, and some have been approved in advance but
denied after a court proceeding had already begun.
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7. During the original motion to dismiss hearing (held on 2/4/21), and in all subsequent
proceedings, Henry has struggled to meaningfully participate, as reasonable accommodations
have not been made for her significant hearing loss.

8. State law, federal law, Supreme Court Administrative Orders, and basic concepts of due process
require reasonable accommodations to be made for the accused’s disabilities at all stages of a
case.

9. Indeed, the accused is guaranteed the right to meaningfully participate in her own defense.

10. The current Notice to Appear (and the prior several Notices to Appear) for Settlement
Conference and Jury Trial state they are scheduled to be done by Zoom, and come with attached
instructions to participate remotely.

11. Continuing to hold proceedings in this case virtually, or while using face coverings, would
prohibit Henry from meaningfully participating in her defense, and would thus deny her due
process rights.

Therefore, with it being the duty of the courts (and prosecutors) to ensure the constitutional rights of
the defendant in a criminal case shall not be violated, Henry asks this court to take judicial notice
and/or provide declaratory relief by ordering that:

A. Henry has statutory rights to reasonable accommodations for her disabilities.

B. Having a medical disability prohibiting Henry from wearing face coverings, disability laws
prohibit Henry from being required to wear face coverings.

C. Reasonable accommodations must be made for Henry’s hearing disability, especially
considering her primary method of communication is lip reading. Also, Henry has the right
to have the opportunity to hear anything the jury may hear (intentional or not). Thus, for
jury selection, trial, and all other future court proceedings in this case:

a. All direct court participants (jury, parties, counsel, judge, etc.) who might have a
speaking role during any of the proceedings shall be physically present, and not
participating by Zoom or any other electronic methods.

b. All court participants (jury, parties, counsel, judge, bailiff, court staff, and everyone
in the courtroom during the proceedings) shall not wear masks or other face
coverings

c. Henry may have a trusted person sit next to her during the proceedings to help
identify/clarify statements Henry is having a hard time hearing.

D. For any and all such other relief that is just and appropriate.

Respectfully Submitted: May 23, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
Defendant In Pro Per
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BRIEF IN SUPPORT OF HENRY’S
MOTION FOR DECLARATORY RELIEF:

ADA ACCOMMODATIONS
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STATEMENT OF FACTS

Henry is a licensed Michigan attorney. On Election Day 2020, Henry responded to an1

individual’s request for legal assistance who was threatened with arrest for circulating an initiative

petition in a township hall parking lot (open to the general public), more than the statutorily

required 100’ away from the polling precinct door. Henry attempted to resolve the issue over the

phone with the deputy (Langlois). When that did not work, she told him she’d just go to the town

hall to speak in person with Langlois. He said he would be waiting there for her. Upon arriving, he

would not discuss the law though, instead arresting Henry for trespassing on public property.

Langlois did not file the ticket with the court until after Henry called the court and the

sheriff’s office on November 12, 2020, asking for a court date for a motion to dismiss. Deb (with2

Allegan County District Court) gave Henry a hearing date of December 3rd, but moved it to

2 See “Entry Date: 11/12/20” on Register of Actions.
1 First admitted in MN, then MI, East. Dist. MI, West. Dist. MI, Saginaw Chippewa Tribal Ct, US Sup. Ct.
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December 7th to make sure she had the full 21 days to serve Prosecutor before the Motion to

Dismiss hearing date. Then, because Henry’s hearing disability requires her to participate in person

rather than by zoom, Deb stated the soonest in person hearing her supervisor allowed her to give3

Henry was January 11th. She stated this date was for both the arraignment and motion to dismiss,

and said because she was unfamiliar with that kind of motion, she was placing a detailed note in the

court file about it. Then, in December, court staff told Henry that the arraignment judge would not4

allow her a hearing on her motion to dismiss until some undisclosed time after the arraignment.5

At the subsequent arraignment, the discussion about Henry’s counsel went as follows:

THE COURT: Well based on what you stated I clearly will enter a not guilty plea.
Do you have the money to hire an attorney in this case?
MS. HENRY:  I’m sorry, say it again?
THE COURT:  Do you have the money to hire an attorney?
MS. HENRY:  I am an attorney your Honor.
THE COURT:  Okay.  You’d like this set for trial before a judge or before a jury?
MS. HENRY:  A jury.
THE COURT: Jury. We’ll enter a not guilty plea, set this for a jury trial and I’ll
indicate you’re waiving your right to counsel. Bail in this case was not yet set. We’ll
set bail on this at $200 personal recognizance, conditional bail will be not being [sic]
at that residence, and I hope I have this right.

Henry had a hard time hearing the judge, and did not knowingly waive her right to counsel. She

wanted standby counsel all along. When meeting with court staff to set court dates, they discussed

Henry’s hearing disability again and set a February 4th in-person motion hearing. Court staff6

6 Register of Actions, 1/11/21 entry “DEF TO FILE MOTION TO DISMISS FOR 2/4/21 . . . MOTION WILL BE
IN PERSON - APPROVED BY JUDGE BAILLARGEON. . . . PRETRIAL WILL BE BY ZOOM AND THE
PROSECUTOR AND DEFENDANT (WHO IS ALSO AN ATTORNEY) CAN USE THE VIDEO AND
BREAKOUT ROOM TO FACILITATE HER ADA REQUEST FOR ACCOMODATION [SIC].”

5 Register of Actions 12/18/20 entry

4 Notice to Appear 1/11/21, “REQUESTED IN PERSON”; Register of Actions, 11/12/20 entry “DEF. STATES
WILL BE FILING A SUMMARY DISPOSITION (SHE STATED SHE CANNOT DO ZOOM AS SHE HAS A
HEARING DISABILITY).

3 Henry is extremely hard of hearing, especially in her right ear, and has been since she was 8 years old.  It
has significantly impacted her life, and she utilizes strategies like reading lips, increasing the volume of
devices and her car radio to full volume, sitting so that friends and family are positioned near her left ear,
asking others to move barriers away from their mouths, so she may better lip-read.  She never learned sign
language and has no ability to hear using hearing-assisted devices.  She had tried a hearing aid to assist her
in court and with clients, but it hurt both the inner and outer parts of her ear, and still left most sound quite
muffled.  Affidavits supporting this are available upon request.  Henry also has medical records and
government documents to share with the court, if needed.
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informed Henry that with COVID, the prosecutor’s office does all pretrials by phone. Henry said it

would be hard for her to do by phone. Court staff suggested they do the Pretrial via Zoom, where

the prosecutor and Henry both go into a breakout room by themselves. When Henry expressed

concern about doing the Pretrial by Zoom due to her hearing disability, court staff informed her that

with just the two participants in the breakout room, they wouldn’t have to have the screen on gallery

view, so both of their pictures would appear much larger. See, Zoom 101 Benchcard. Henry said

she could try that, especially if it was quiet on the prosecutor’s end, and she would be able to see the

prosecutor’s face much larger, which would help with lip-reading.7

Given how difficult it was for Henry to hear at the arraignment, and how the deputies had

not let her husband or assistant in the courthouse building then, and almost kept her from getting to

the arraignment herself, she wanted to ensure she had standby counsel at all future appearances.

Also, the arraignment judge had not worn a mask, but several staff members had, so she wasn’t sure

what to expect at her motion hearing. In the event the prosecutor and judge were wearing masks,

and she wouldn’t be able to hear them due to her hearing impairment, she wanted to bring an

attorney up to speed on the case, the motions before the court, and other issues, so if he heard

something during the motion hearing that she missed, he would be able to assist in responding

appropriately. Henry sent case documents over to Attorney Greg Todd, he reviewed them, then they

met in person to discuss the relevant laws, Administrative Orders, and other documents. Id. He is a

Michigan-licensed attorney and is quite familiar with criminal cases, being both a general practice

attorney and former law enforcement. With Henry only wanting the assistance of standby counsel,

and with no requirement for standby counsel to file an appearance (as they do not appear on behalf

of the party), Henry did not file such with the court prior to the 2/4/21 motion hearing.

Prosecutor and Judge Baillargeon were the only people in the courtroom. The judge asked

Henry who Greg Todd was, and she explained who he was and why he was there. Upon Henry

7 Notice to Appear 2/09 “ZOOM HEARING (DEF READS LIPS) **NO PHONE CALL**” (all pink and yellow
highlighting done by court staff, not Henry).
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conveying that she had a hearing impairment, the judge offered her a hearing device. She tried to

explain it would not help her, as she reads lips for communication and also relies on generally

amplified sound. The judge said the hearing device was a reasonable accommodation, but Henry

insisted it was not, since it would not help her to hear. The judge ignored her pleas and instructed

Greg Todd to leave the courtroom, as he said he did not want any “witnesses.”

On 2/9/21, Henry experienced significant difficulties in being allowed to access the pretrial

proceeding, and emailed the court.

After a brief exchange, Henry received the following message:

But, Judge Baillargeon did not allow Henry to use the Zoom breakout room, like it stated on

the Notice to Appear, and humiliated Henry, refusing all disability accommodations.8

Henry later received a Notice to Appear for a Settlement Conference and Jury Trial

8 See, Tr Pretrial Conference; Emails with District Court 020921.

6
476



(receiving several subsequent similarly-worded replacement Notices to Appear), both to happen by

Zoom, over Henry’s vehement objections, and in disregard of her ADA request. No court personnel

has ever asked Henry for any information about her hearing disability, nor for any documentation.

The court held hearings on 4/8/21 and 4/22/21 on Henry’s motion to compel discovery

responses. Despite Henry properly noticing these hearings to be held in person, the court only

allowed these hearings to be held over Zoom, and not in person. (It is important to note that the

connection quality was not only difficult for Henry to adequately participate in, but was so bad that

the court reporter preparing the transcripts made several comments to that effect, such as “THIS

HEARING BY ZOOM WAS CUTTING OUT CONSISTENTLY AND HARD TO HEAR.”

ARGUMENT

The Fourteenth Amendment to the US Constitution, and Const. 1963 art I, §17, prohibit a

person’s life, liberty or property from being denied without due process of law. State and federal

laws exist to require reasonable accommodations for those with disabilities. Supreme Court

Administrative Orders also require courts to make reasonable accommodations so that those with

disabilities may fully participate in the court process. Moreover, the accused are guaranteed the

right to meaningfully participate in their own defense. It is undisputed - and well documented - that

Henry has disabilities requiring accommodations in order to fully participate in her own defense.

She has a disability prohibiting her from wearing face coverings. She also has a significant hearing

disability which has left her to utilize lip-reading as her primary method of communication.

Consequently, when any courtroom participants are wearing face coverings, Henry is unable to hear

a large portion of the statements and other sound around her, and is thus prohibited from

meaningfully participating in her own defense. Henry has continually requested reasonable

disability accommodations, but they have been denied outright or initially approved, but later

denied (once the proceeding has begun). With the jury trial approaching, Henry renews her requests

for disability accommodations - by way of this Motion for Declaratory Relief.
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I. Henry has the Right to Reasonable Disability Accommodations

It has long been state- and nation-wide policy that public entities, like courts, must provide

reasonable accommodations for individuals with disabilities. Since Michigan’s first constitution,

we’ve recognized the needs of the disabled, specifically those who are deaf. Further, AO 2015-59

issued “to ensure that persons with disabilities have equal and full access to Michigan courts and

that all trial courts and court-operated programs and services have implemented procedures in

compliance with the [ADA], the ADA Amendments Act of 2008, Deaf Persons’ Interpreters Act . . .

and the Persons with Disabilities Civil Rights Act.” These “provide a clear and comprehensive

national mandate for the elimination of discrimination against individuals with disabilities.”

Williams v Wasserman, 164 F Supp2d 591 (2001). The ADA “clearly identif[ies] the responsibilities

of courts under Title II to provide access for citizens with disabilities to programs and services

offered by public entities, including courts.” Likewise, in MCL 37.1302 “a person shall not: Deny10

an individual the full and equal enjoyment of the goods, services, facilities, privileges, advantages,

and accommodations of a . . . public service because of a disability.” However, Henry’s requests for

accommodations for her hearing disability have, thus far, been denied - sometimes in advance,

sometimes during a hearing where the request was already approved.

The ADA covers individuals with substantial impairments in things like hearing and

communicating, who must be assessed on an individual basis. Id. Also, the “ameliorative effects11

of mitigating measures . . . shall not be considered in assessing whether an individual has a

disability.” MCL 393.503(b) defines a deaf person as “a person whose hearing is totally impaired12

or whose hearing, with or without amplification, is so seriously impaired that the primary means of

receiving spoken language is through other sensory input; including, but not limited to, lip reading.”

Henry is extremely hard of hearing, especially in her right ear, and has been since she was 8 years

12 SCAO, Memorandum: Final Rule Implementing the ADA Amendments Act of 2008, September 9, 2016.
11 SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 7.

10 SCAO, A Handbook for Michigan Courts on Accessibility and Accommodation for Individuals with
Disabilities, March 2018, p 1.

9 See Const 1850, art 13 § 10; Const 1908, art XI, § 15; Const 1963, art VIII, § 8.
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old. It has significantly impacted her life, and she utilizes strategies like reading lips, increasing the

volume of devices and her car radio to full volume, sitting so that friends and family are positioned

near her left ear, and asking others to move barriers away from their mouths, so she may better

lip-read. She never learned sign language and has no ability to hear using hearing-assisted devices.

Therefore, Henry clearly meets these statutory criteria for a disability.13

II. Henry’s Disability Must Be Addressed on an Individual Basis, with the Court
Acknowledging the Uniqueness of Her Disability

“Each court must . . . ensure that qualified individuals with disabilities have equal and full

access to the judicial system.” Considering common barriers to access include “[i]nflexible court14

policies, practices, and procedures,” it’s important for a court to treat “people with disabilities as

individuals, and not just as members of a group. No two people with disabilities are alike.” Id at

3-4. The Michigan Supreme Court explains “[u]nder certain circumstances, it may be necessary to

provide an individualized accommodation to ensure an equal opportunity to be heard in the

administration of justice. . . . An accommodation that works well for one individual may not work

as well for someone else with a similar disability. Thus, the courts must evaluate on a case-by-case

basis each request for a reasonable accommodation by a person with a disability.” Id at 4.

However, the trial court did not evaluate Henry’s disability on an individual basis. At the

2/4/21 motion hearing, Henry was not sure ahead of time if the judge and prosecutor would be

wearing masks, especially since the arraignment judge had not worn one. So, in the event the judge

and prosecutor were wearing masks, Henry planned to simply explain the nature of her hearing

disability and ask that they remove their masks so she could read their lips (especially given that the

judge has plexiglass completely surrounding him at the bench, separating him from all other

courtroom participants). In the event they would not do that, Henry brought attorney Gregory Todd,

so if he heard something during the motion hearing that she did not hear, he would be able to assist

14 SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 1.
13 Affidavits are available upon request.  Henry’s medical records are available, if needed.
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with a timely and appropriate response. However, the trial judge did not allow Henry any

reasonable accommodations for her hearing disability, instead only offering her some sort of

hearing device (although he never described it or even showed it to her).15

The Michigan Supreme Court explains that if an individual “is hard of hearing . . . the court

must make an accommodation to allow participation. [This means] courts must make reasonable

modifications to their policies, practices, and procedures and . . . ensure an equally effective

opportunity to participate.” Id at 8.  The Court further explains on page 10:

A person with a disability may be able to access every feature in a courtroom but may
be left out of court activities if court personnel exhibit negative or unhelpful attitudes
to simple accommodation requests or requests for information. Eliminating these
attitudinal barriers can help ensure that people with disabilities have full access to
[MI] courts. . . . People with disabilities, like all people, are experts on themselves.
They know what they like, what they do not like, and what they can and cannot do.

Hearing loss among the citizens of Michigan ranges from mild to profound. Many of
Michigan’s citizens with hearing loss can be accommodated [with] assistive listening
devices. . . . However, in certain situations, more individualized accommodations . . .
are necessary to facilitate effective communication with the court. [W]hen interacting
with people who are deaf or hard of hearing: There is a wide range of hearing losses
and communication preferences, [so ask] the individual's preferred
communication method. . . . Make direct eye contact. Natural facial expressions
and gestures will provide important information to your conversation. Keep
your face and mouth visible when speaking. When speaking to a person who
reads lips or is hard of hearing, speak clearly. Individuals who are hard of hearing
. . . may not use any augmentative devices at all. They may use lip-reading skills to
facilitate one-on-one communication . . . Individuals who are hard of hearing . . .
commonly use spoken English as a method of communicating verbally and may or
may not know . . . sign language. Id at 12-13.

[So, in selecting an auxiliary] service, courts should: Give primary consideration to
the aid or service preferred by the individual because that individual is usually best
able to identify the communication barriers that hamper participation. Id at 23.

Further, the Michigan Supreme Court explains that many “deaf individuals do not use sign

language. It is important to consult with the individual who has a communication disability as to

the preferred mode of communication or interpretation.” Similarly, “individuals with disabilities16

16 SCAO, The Michigan Courthouse: A Planning and Design Guide for Trial Court Facilities, 2000, p A5-9.

15 “Even if a trial or hearing is closed to the public, Title II applies if one of the participants has a disability.”
SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 9.
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are often aware of simple and inexpensive methods for providing access that are not readily

apparent to individuals who have not experienced disabilities.” Id at A5-1. Yet the trial judge

lumped Henry in with all other hearing disabled individuals, refusing to hear Henry out on why she

requested an in-person hearing, or what reasonable accommodation she needed (no masks, so she

can read lips, and having an attorney well-versed on her case present to assist with timely and

appropriate responses, if necessary).  But the court’s discrimination against Henry didn’t end there.

III. COVID19 Policies Cannot Violate Disability Rights

“The benefits of providing disability-related accommodations include[ e]nsuring due

process, equal protection, and civil rights of individuals with disabilities [and e]mpowering

Michigan’s citizens with disabilities to fully participate in the judicial system by exercising the

rights and responsibilities expected of all citizens.” This remains true even in the age of COVID17

restrictions. SCAO made new form MC 506 to provide a way for individuals to confirm with the

court whether they are able to participate in a remote court proceeding. Because, SCAO explains,18

There may be some instances where accommodations cannot be made for remote
hearings, and the court may have to hold an in-person hearing so that a person with a
disability will be able to participate in the proceeding. . . . It may also be appropriate
to hold a proceeding in person for parties who require other types of interpretation or
other accommodations to facilitate communication, access, and participation. The
need for ADA accommodations has not disappeared with remote proceedings. 19

[Indeed, r]equests for accommodations are decided on a case-by-case basis, with the
court and the requestor engaging in a dialogue to determine the best reasonable
accommodation. . . . There may be some instances when accommodations cannot be
made for a remote hearing, so the court must hold an in-person hearing. In-person
proceedings may also be appropriate for parties who require other types of
interpretation or other accommodations to facilitate communication, access, and
participation.20

20 SCAO, Providing Foreign Language Interpreters and ADA Accommodations for Remote Court
Proceedings, September 10, 2020.

19 SCAO, Remote Hearings and Accommodations under the ADA, posted August 5, 2020, accessed February
13, 2021, at
http://courts.michigan.gov/Administration/SCAO/Resources/Documents/Covid-19/Ada-RemoteHearingsInfo.pdf

18 SCAO, Memorandum Re: Administrative Order No. 2020-13, Collection of Contact Information, and Notice
of Remote Hearings, April 29, 2020.

17 SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 4.
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Yet, the court did not allow Henry an in-person pretrial hearing. The court staff informed Henry

that with COVID, the Prosecutor’s office does all pretrials by phone. Henry stated that would be

hard for her to do by phone. Court staff suggested they do the Pretrial via Zoom, where the

Prosecutor and Henry both go into a breakout room by themselves. When Henry expressed concern

about doing the Pretrial by Zoom due to her hearing disability, court staff informed her that with just

the two participants in the breakout room, they wouldn’t have to have the screen on gallery view, so

both of their pictures would appear much larger. See, Zoom 101 Benchcard. Henry said she could

try that, especially if it was quiet on the Prosecutor’s end, and she would be able to see the

Prosecutor’s face much larger, which would help with lip-reading.21

In fact, it is important that when conducting remote proceedings,

Participants shall be able to see, hear, and communicate with each other. Participants
shall be able to see, hear, and otherwise observe any physical evidence or exhibits
presented during the proceeding. . . . Video and sound quality must be sufficient to
allow participants to observe the demeanor and nonverbal communication of other
participants. Sound quality must be sufficient to clearly hear what is taking place in
the courtroom to the same extent as if the participant was present in the courtroom.22

This is precisely why AO 2020-6, which expands the authority of judges to conduct remote

proceedings, requires judges to verify all participants are able to proceed remotely. The court not

only did not verify Henry could participate remotely, but as described in the Register of Actions, it

actually had specific knowledge that she was unable to participate remotely. “Requests for

accommodation may be made verbally or in writing,” and Henry had multiple conversations with23

court staff regarding her disability. That is why her first appearance (arraignment) was scheduled to

occur in person, why her motion hearing was scheduled to occur in person on 2/4/21, and her

pretrial was scheduled to occur by a one-on-one zoom conference with the prosecutor (so she could

23 SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 1.
22 SCAO, Michigan Trial Court Standards for Courtroom Technology, April 2020, p 26, 34.

21 Register of Actions, 1/11/21 entry “PRETRIAL WILL BE BY ZOOM AND THE PROSECUTOR AND
DEFENDANT (WHO IS ALSO AN ATTORNEY) CAN USE THE VIDEO AND BREAKOUT ROOM TO
FACILITATE HER ADA REQUEST FOR ACCOMODATION [SIC].”  Notice to Appear 020921 “ZOOM
HEARING (DEF READS LIPS) **NO PHONE CALL**” (all highlighting done by court staff, not Henry).
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read his lips because his video would be much larger than when zoom meeting participants are put

into gallery view) - a partial accommodation. Even so, on 2/9/21, Henry experienced significant24

difficulties being allowed to access the hearing, and emailed the court.

After a brief exchange, Henry received the following message:

But Judge Baillargeon did not allow Henry to use the Zoom breakout room feature, like it stated on

the Notice to Appear, and humiliated Henry, refusing all accommodations.25

Henry subsequently received a Notice to Appear for a Settlement Conference and Jury Trial

(receiving several subsequent similarly-worded Notices to Appear), both to happen by Zoom, over

Henry’s vehement objections, and in disregard for her ADA request for accommodations. No court

personnel has ever asked Henry for any information about her hearing disability, or for any

documentation. This directly contradicts LAO D57 2015-08J, which states that an ADA request

25 See, Tr Pretrial Conference; Emails with District Court 2/09/21.
24 Register of Actions; Arraignment Notice to Appear; Pretrial Notice to Appear.
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may only be denied if “the requested accommodations would result in a fundamental alteration in

the nature of the program” or “create an undue financial or administrative burden on the court.”

Furthermore, the review procedure only accounts for situations where the requested accommodation

is denied by the ADA coordinator, where the person with disabilities is then allowed to appeal that

decision to the chief judge. However, the accommodations had already been approved, noted in the

court’s file, included in the notice to appear, but then were simply ignored during the two February

proceedings, two April motion hearings, and in scheduling the settlement conference and jury trial.

IV. Documented Systematic Issues in Court Hearings by Zoom

SCAO warns that “[b]ecause of a few second time delay when participating via telephone or

video conferencing, parties may be more likely to overlap when talking.” The Michigan Judicial26

Institute (MJI) then specifies that “Zoom livestream is delayed approximately 20 seconds.” MJI27

also explains a “zoom meeting is different than a live proceeding in that participants do not have the

benefit of body language and physical presence, which can result in participants inadvertently

interrupting each other.” As described above, even the court reporter found the audio quality so28

poor, she noted such in several locations on the transcripts. These typical communication issues

with Zoom added on top of Henry’s hearing disability substantially impair her ability to participate

in her own defense for any proceedings happening in that forum. Moreover, when the judge - twice

- denies Henry of previously scheduled, documented, and approved accommodations with no prior

notice, the result is that she has been substantially precluded from participating in her own defense

in important stages of her case. Further, SCAO reminds that in “the administration of justice,

Michigan’s courts must provide an equally effective opportunity for people with disabilities to

participate in the programs the court offers to citizens.” Yet, “[w]hen courts do not communicate29

effectively with people with disabilities, [as in this case] it can have a serious detrimental effect on

29 SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 6.
28 MJI, Zoom 101 Benchcard, updated June 24, 2020.
27 MJI, Limiting Public Access to Criminal Proceedings Benchcard, updated June 12, 2020.
26 SCAO, Michigan Trial Courts Virtual Courtroom Standards and Guidelines, Revised August 4, 2020, p 5.
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the administration of justice.” Id at 22.  Henry has thus been denied justice.

V. Practical Implications of Henry’s Request for Disability Accommodations

The US and Michigan Constitutions, as well as state law, provide Henry the right to be

physically present at each stage of her case, to have witnesses physically present, to have the jury

physically in her presence, and to have the public physically present. A public trial, physically

open to the public - where Henry, the jury, attorneys, judge, and witnesses can all see each other’s

faces - is the only way to provide Henry a fair trial and ADA accommodations. 30

All those accused, even when in custody and physically restrained for the safety of others,

“should be seated where he or she can effectively consult with counsel and can see and hear the

proceedings.” This is why, even in the midst of COVID-19, the Michigan Supreme Court has31

consistently reiterated that as they “expand their use of remote technology tools, [they must] verify

that participants are able to proceed remotely.” The court did not proactively verify that Henry32

could participate remotely, and Henry gave them ample notice that she, in fact, could not.

In addition to the accused’s physical presence, the accused has the right to compel the

physical, face-to-face presence of witnesses. Moreover, the accused’s “state and federal33

constitutional rights to confrontation” include “a bright-line rule requiring a face-to-face encounter

for testimonial evidence.” Remote proceedings, by definition, are conducted “without face to face34

34 Jemison at __, citing Crawford at 61-63, 68-69.

33 People v Fackelman, 489 Mich 515, 559 (2011), citing People v Nutter, 255 Mich 207, 215 (1931); Snyder,
citing Gaines v Washington, 277 US 81, 85 (1928); Mattox v US, 156 US 237, 242-243 (1895).

32 AO 2020-1; AO 2020-6; AO 2020-19 (emphasis added); LAO D57 2021-02J (C)(1); SCAO Guidance on
Conducting Remote Hearings with Self-Represented Litigants, accessed February 13, 2021, available at
https://courts.michigan.gov/News-Events/covid19-resources/COVID19/GuidanceForCourts_SRLremote.pdf
(stating “allow multiple means for litigants to communicate their inability to participate [remotely], and prepare
alternative participation options, such as appearing in person in the courtroom,” and “Match each proceeding
with the remote appearance medium that (1) works for the SRL”); SCAO, Michigan Trial Courts Virtual
Courtroom Standards and Guidelines, Revised August 4, 2020, p 2; SCAO, AO 2020-13, Collection of
Contact Information, and Notice of Remote Hearings, April 29, 2020; Michigan Judicial Institute, Remote
Proceedings During State of Emergency Benchcard, updated July 23, 2020; SCAO, Michigan Trial Court
Standards for Courtroom Technology, April 2020, p 26.

31 People v Dunn, 446 Mich 409, n 28 (1994) (emphasis added); SCAO, Michigan Trial Court Standards for
Courtroom Technology, April 2020, p 26, 34; LAO D57 2021-03J, Section 2 (f).

30 LAO D57 2021-03J, Section 2e, 2f; SCAO, Michigan Trial Court Standards for Courtroom Technology, April
2020, p 26, 34.
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contact.” This means presence in the courtroom, rather than video testimony, is required. This35 36

is important because it provides a “face-to-face-meeting of the defendant and the witness against

him at trial.” Additionally, MCL 763.1 requires that in every criminal trial, the accused has the37

right to “meet the witnesses who are produced against him face to face.”

An accused has a right to be physically present for her trial; she has the right to confront the

witnesses against her face-to-face; but what about the physical presence of the jury? Undeniably,

“the Confrontation Clause guarantees the defendant a face-to-face meeting with witnesses appearing

before the trier of fact.” This is why MCR 6.006(C)(2) only allows trials by video and audio38

technology to happen “with the consent of the parties.” “Jurors need to be able to clearly observe

and hear the trial proceedings which involve evidence displayed, witnesses, attorneys, and the trial

judge.” Surely, all participants, including the accused, “shall be able to see, hear, and39

communicate with each other . . . and otherwise observe any physical evidence or exhibits presented

during the proceeding. In fact, “[v]ideo and sound quality must be sufficient to allow participants40

to observe the demeanor and nonverbal communications of other participants.” Id at 34.

The accused has the right to be physically present in the courtroom, and have the witnesses

and jury present in the courtroom, but there is an additional right of the accused to be considered:

the right to a speedy and public trial. Indeed, “the requirement of a public trial is for the benefit of41

the accused, that the public may see he is fairly dealt with, and not unjustly condemned, and that the

presence of interested spectators may keep his triors keenly alive to a sense of their responsibility

41 US Const, Am VI; Const 1963, art 1, § 20.
40 SCAO, Michigan Trial Court Standards for Courtroom Technology, April 2020, p 26.
39 SCAO, The Michigan Courthouse: A Planning and Design Guide for Trial Court Facilities, 2000, p A5-7.

38 Maryland at 844, citing Coy v Iowa, 487 US 1012, 1016 (1988); California v Green, 399 US 149, 157
(1970); Snyder at 106; Dowdell v US, 221 US 325, 330 (1911); Kirby v US, 174 US 47, 55 (1899); Mattox v
US, 156 US 237, 244 (1895) (emphasis added).

37 Jemison at __, citing People v Pesquera, 244 Mich App 305, 309 (2001); Maryland at 846, 851; see also
Mattox at 243.

36 Jemison at __.

35 SCAO, Memorandum: AO 2020-13, March 26, 2020 (A “virtual courtroom” is used for “matters that can be
handled remotely (without face to face contact).”)
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and to the importance of their functions.” And not only, under the 1st and 14th Amendments, do42

“the public and the press have a right to access court proceedings[, but this] right of public access

includes access to jury selection, preliminary hearings, and the trial.” Further, MCL 600.1420,43

guaranteeing court proceedings are open to the public, “has been in force since 1846.”44

It is undisputed that state and federal laws protect Henry's ability to meaningfully participate

in court proceedings through requests for disability accommodations. Further, the US and Michigan

constitutions guarantee that Henry's life, liberty, and property will not be denied without due

process of law. So, Henry's right to reasonable accommodations by way of having all participants

physically present without face coverings cannot be overridden in the name of COVID-19

protocols. Our country has known famine, disease, war, terrorism, death, natural disaster, and much

more. No matter however pressing the exigency of the time may appear, the “Constitution of the

United States is a law for rulers and people . . . at all times, and under all circumstances.” For it is45

by “the protection of the law human rights are secured; withdraw that protection, and they are at the

mercy of wicked rulers, or the clamor of an excited people.” Ex Parte Milligan at 119.

A clamor of an excited people, indeed. “Much has changed since the RTFC guidance was

published, including a better understanding of COVID-19 [and] the increased likelihood of a

prolonged pandemic.” COVID-19 or not, jury trials play an indispensable role in our justice46

system. That is why “[n]o matter however pressing the exigency of the time may appear,” cases

where the accused are denied their rights to be physically present, face-to-face with all witnesses,

where the jury and other trial participants are also physically present in a proceeding physically

open to the general public must be only on “rare occasion,” “under extraordinary circumstances,”

46 SCAO, Memorandum: Recommended Metrics for Jury Trials, September 25, 2020, referenced in the
Return to Full Capacity updated February 2021.

45 Ex Parte Milligan, 71 US 2, 120 (1866); Twitchell v Blodgett, 13 Mich 127, 149-50 (1865).
44 Murray at 285-286; see also, Midland Publishing Co v District Court Judge, 420 Mich 148, n 11 (1985).

43 MJI, Limiting Public Access to Criminal Proceedings Benchcard, updated June 12, 2020, citing Richmond
Newspapers, Inc v Virginia, 448 US 555, 580 (1980); People v Vaughn, 491 Mich 642, 652 (2012); Midland
at 160-161, 167.

42 People v Murray, 89 Mich 276, 291 (1891).
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“in certain narrow circumstances,” where courtroom closure in general is to be avoided.47

Moreover, even as far back as September 2020, SCAO was reminding all judges that they must

“assess safety as part of the decision-making process for determining whether to conduct each

particular trial.” COVID-19 provides no excuse for setting aside the myriad of constitutional48

guarantees involved in an accused’s public trial, so in considering the “specific unusual

circumstance that allegedly endangers,” the court must remember the person requesting closure of49

any court proceeding carries a “heavy burden” of establishing the closure is necessary to protect a

compelling public policy interest (as identified by the legislature, not the courts). To simply50

exercise her statutory and constitutionally-guaranteed rights, Henry bears no burden of proof.

Of course, “Constitutional, statutory, and court rule requirements for court proceedings to be

public all remain in effect during the state of emergency,” SCAO reminds us. Further, Henry has51

the right to see and hear the proceedings, including all participants involved. As discussed earlier,

state and federal disability laws require the court to make reasonable accommodations in order to

allow Henry to effectively participate in that manner. It is in this context that we must evaluate

Henry’s request to simply hold trial as usual, the way the Constitution requires: to have all

participants in-person, with the proceedings open to the general public, where everyone can see and

hear all participants.

Effective June 2021, the district court moved back into Phase 4 under the Return to Full

Capacity Guide. LAO D57 2021-03J. In order to hold public proceedings while minimizing

exposure to COVID-19, the court is implementing the following:

- The court will adhere to ADA Compliance.
- The layout of the room allows for: jurors to see witnesses; jurors to hear the

proceedings; parties/attorneys to interact easily with jurors; and the judge to

51 SCAO, FAQs Regarding Expansion of Remote Proceedings, p 2, updated April 30, 2020.
50 Midland at 172, citing Detroit Free Press at 379-380, 390 (superseded on other grounds).
49 Detroit Free Press at 379-380, 390 (superseded on other grounds).

48 SCAO, Memorandum: Recommended Metrics for Jury Trials, September 25, 2020, referenced in the
Return to Full Capacity updated February 2021.

47 Detroit Free Press at 379-380, 390 (superseded on other grounds); Maryland at 848; MJI, Public Right to
Access Remote Hearings Legal Analysis, p 5, 12, updated July 23, 2020, citing Weaver (2017).
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see all participants.
- Courts will consider and grant any requests for excusals or deferrals because a

juror or a person residing with them may be considered high-risk for
COVID-19.

These procedures are already put into place by the court, per this administrative order, so these

procedures could obviously be implemented in Henry’s proceedings, as well. Additionally, Henry

seeks written acknowledgment, by way of judicial notice, of the following clarifications:

● MEDICALLY EXEMPT FROM FACE COVERINGS. LAO D57 2021-02J states that
members of the public are required to wear a face mask. However, the Return to Full
Capacity Guidelines revised February & June 2021 (RTFC) states that “visitors who cannot
medically tolerate face coverings should not be required to wear them.” Further, section
8(b) of the May 6, 2021 Gatherings and Face Mask Order (FMO) specifically exempts
those who cannot medically wear a mask (as have all other EOs).

● ADA ACCOMMODATIONS FOR LIP READING. Regarding the wearing of masks, the
LAO does not recognize the need for deaf and hard-of-hearing individuals to read lips.
However, FMO section 8(h) specifically recognizes the need for individuals who are “deaf,
deafblind, or hard of hearing and whose ability to see the mouth is essential to
communication” to have an unobstructed visual of other participant’s mouths. (This
includes opposing counsel, witnesses, jurors, the judge, bailiff, and anyone else present.
Henry must be given the opportunity to hear anything the jury may hear (intentional or not).
Moreover, things move quickly in a court proceeding, and those who lip-read “hear” at a
significant delay as compared to those who don’t lip-read, so having participants remove and
replace their face coverings repeatedly would not allow the hard of hearing individual to
participate and communicate effectively.

Given the hostile attitude of the deputies both times Henry had court appearances at the trial court,

it is clear that the deputies and court staff must be educated on the existence of these kinds of

exemption and clarifications. Looking at these clarifications, it is foreseeable that the trial court

may think these are difficult to implement. However, even if “[a]ll of the alternatives admittedly

present difficulties for trial courts, . . . none [are] beyond the realm of the manageable. Absent an

overriding interest articulated in findings, the trial of a criminal case must be open to the public.”52

52 MJI, Public Right to Access Remote Hearings Legal Analysis, p 5, 12, updated July 23, 2020, citing
Richmond Newspapers, Inc v Virginia, 488 US 555, 580-581 (1980).  Also, since generally, “expense is not a
justification for a constitutional shortcut” Jemison at __, certainly “expense is not a sufficient reason for
sacrificing face-to-face testimony.” Id at n 6, citing State v Rogerson, 855 NW2d 495 (Iowa, 2014).
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CONCLUSION & PRAYER FOR RELIEF

So, “it is the duty of courts to see that the constitutional rights of the defendant in a criminal

case shall not be violated.” Indeed, “Courts have no dispensing power when the legislature has53

spoken,” People v Murray, 89 Mich 276, 285 (1891), and our state and federal legislative bodies

have spoken - to protect the rights of the disabled. State and federal laws and constitutional

provisions make it clear all must have access to courts, which means courts must grant reasonable

requests for disability accommodations. The court refused to do so here, and humiliated Henry in

the process. Henry seeks immediate declaratory relief, for the “court has the authority, and, in

appropriate cases, the duty, to enter permanent injunctive relief against a constitutional violation.”54

Indeed, procedural due process requires the accused be given notice, an opportunity to

defend herself, as well as the assurance that the matter will be conducted in a fair manner. Hannah

v Larche, 363 US 420 (1960), reh den 364 US 855 (1960). Denying Henry reasonable disability

accommodations is far from conducting the case in a fair manner. Since “the Constitution

guarantees criminal defendants a meaningful opportunity to present a complete defense,” denying55

Henry these reasonable accommodations robs her of this fundamental constitutional guarantee.

Henry asks this court to order for all hearings and proceedings in this case: court participants

shall not wear masks or other face coverings (as a reasonable accommodation for Henry’s need for

lip-reading); Henry shall not be denied the assistance of someone of her choice to sit near her to

help catch statements being made, etc.; Henry, the jury, the witnesses and all other participants shall

be present in the court, and not participate by Zoom. Henry also asks this court to enter an order

making the clarifications requested on page 45-46 herein.

55 Holmes at 324, citing Crane at 690; Unger at 300, citing Kurr at 326.
54 MI Coalition of State Empl Unions v Civil Serv Com'n, 465 Mich 212, 219 (2001).
53 People v Murray, 89 Mich 276, 285 (1891).
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/
MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 Ormond Beach, FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

HENRY’S MOTION FOR DECLARATORY RELIEF:
OPEN HEARINGS

Defendant, Katherine L. Henry, in proper person, moves this Court to grant this motion for

declaratory relief for the following reasons:

1. Henry was arrested and issued a Civil Infraction for Trespass under MCL 750.552. [An
additional charge of Disturbing the Peace was added the day prior to the July 2021 trial, which
ended up being adjourned the morning of the trial.]

2. This arrest stems from her responding to a request for legal assistance by a circulator of her
Constitutional Amendment Petition, which was being circulated on election day, during voting
hours, in the town hall parking lot 229 feet from the door to the precinct. Henry was not
impeding traffic or pedestrian access to the Township Hall. The clerk claimed that by her mere
presence she was violating a resolution and wanted her to leave.

3. The deputy arrested Henry, enlisting two other deputies to physically and forcibly restrain her
with handcuffs, placing her in custody in his SUV, telling her she was going to jail, CPS was
taking her 6 year old daughter, and her car was being impounded.

4. Having several legal and procedural issues with how she was arrested, served, and charged,
Henry filed a motion to dismiss in January 2021.

5. On the day of arraignment in January 2021, deputies refused to allow Henry’s husband or her
assistant in the courthouse, also refusing entry to those clearly there to show support for Henry.
However, other supporters who came before Henry arrived - and who did not show any signs
that they were there just to support Henry - were allowed into the building with no issues.

6. No one was allowed to go into the courtroom with Henry on the date of arraignment.

7. On the day of the 2/4/21 Motion to Dismiss Hearing, Henry was not allowed to have standby
counsel with her. The judge refused to allow anyone besides Henry and the Prosecutor in the
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courtroom. This included her husband and assistant, supporters, media, members of the general
public, someone to assist with her hearing disability, etc.

8. Aside from the two arraignments and 2/4/21 motion hearing, the court has refused to hold any
other proceedings in person - requiring them all to be done through Zoom.

9. The Notices to Appear for Settlement Conference and Jury Trial for the April 2021, October
2021, January 2022, February 2022, March 2022 and June 2022 dates have all been noticed for
Zoom proceedings, with instructions on how to appear remotely.

10. As the court’s website says “LIVE streaming will be available for all public hearings for the
duration of the live event if the Courtroom is not open to the public. Recordings are deleted at
the conclusion of the live event.”

11. DVDs of the proceedings may be obtained for a fee, but the court emphasizes that Henry may
not share the DVD with anyone, and will be held in contempt of court if she shares the video.

12. These Gag Orders are an unconstitutional interference with the due process right to open
hearings, as well as an impermissible interference with First Amendment protections.

13. State law, US Constitution, MI Constitution, and court rules require all court proceedings to be
open to the public - except for specific, rare exceptions. Those exceptions do not apply here.

14. This means that not only does Henry have the right to be physically present in the courtroom for
any court proceedings, but Henry has the right to have assistance of counsel during the
proceedings, as well as having her husband and her assistant with her. This also means all of
her proceedings must be fully open to the general public, including media.

15. Moreover, Henry has the right to confront her accusers face-to-face, which includes being in
person and with no visual impediments (like face coverings).

16. Henry also has the right to personally see the jury. This means that she has the right to be
physically present in the courtroom with the jury, and to see the jurors’ faces unobstructed
(including from obstructions like face coverings).

17. Further, “it is the duty of courts to see that the constitutional rights of the defendant in a criminal
case shall not be violated.”1

Therefore, Henry asks this court to take judicial notice and/or provide declaratory relief that:

A. Henry has the right to have supporters present in the courtroom during any proceedings.

B. Henry has the right to have the general public present in the courtroom during any
proceedings. This may mean the proceedings would have to take place in a larger courtroom
or other room larger than the typically-assigned courtroom.

C. Henry has the right to have assistance of counsel, her husband, and her assistant present in
the courtroom during any proceedings.

1 People v Murray, 89 Mich 276, 285 (1891).
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D. Henry has the right to have jurors physically present in the courtroom.

E. Henry has the right to have all other participants physically present in the courtroom.

F. Henry has the right to see the facial expressions of the jury, judge, prosecutor, and witnesses
unobstructed (including obstructions from face coverings). Even with COVID-19, Henry
still has the right to be face-to-face with all court participants without face coverings.

G. As the accused, Henry’s rights discussed herein override any conflicting rights other
participants may have (i.e., if a juror or prosecuting attorney has a medical condition
requiring them to wear a mask). So, should a conflicting right in another like this were to
arise, another attorney within the prosecutor’s office would have to handle the court
proceedings;  and that such a potential juror must be screened out prior to jury selection.

H. Despite whatever COVID policies may be in place at the time of Henry’s proceedings, such
as if face masks are generally required, it is recognized that the successive Health
Department Face Mask Orders specifically exempt those with medical conditions from
wearing masks (such as section 8(b) of the May 6, 2021 Gatherings and Face Mask Order
(FMO)). Further, the Return to Full Capacity Guidelines revised February and June 2021
(RTFC) states that “visitors who cannot medically tolerate face coverings should not be
required to wear them.” Therefore, any members of the public attending Henry’s
proceedings shall not be prohibited from attending if they are not wearing masks.

I. Henry has a right to share with the public any transcripts and/or video of court proceedings.

J. Henry has the right to have media present in the courtroom, and also to have them share any
public records - including the videos of the proceedings- with the public.

K. For any and all such other relief that is just and appropriate.

Respectfully Submitted: May 25, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
Defendant In Pro Per

BRIEF IN SUPPORT OF HENRY’S
MOTION FOR DECLARATORY RELIEF: OPEN HEARINGS
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Henry has the Right to Have the Public Physically Present During The Proceedings 12

10 Person Limit Not Applicable To Criminal Proceedings 17

Henry has the Right to the Protections that Media and the Publicity of Trials Provide 17

CONCLUSION & PRAYER FOR RELIEF 20

STATEMENT OF FACTS

Henry is a licensed Michigan attorney. On Election Day 2020, Henry responded to an2

individual’s request for legal assistance who was threatened with arrest for circulating an initiative

petition in a township hall parking lot (open to the general public), more than the statutorily

required 100’ away from the polling precinct door. Henry attempted to resolve the issue over the

phone with Deputy Langlois. When that did not work, she told Langlois she’d just go to the town

hall to speak in person with him. He said he would be waiting there for her. Upon arriving, he

would not discuss the law though, instead arresting Henry for trespassing on public property.

But this was no ordinary arrest. Here, the deputies used drastic measures. Henry was left

bleeding, bruised, with cuts, contusions, and lots of swelling. Despite eventually letting her go with

the citation, the deputies kept threatening they were going to bring Henry to jail, illegally tow her

car, and have CPS take her 6-year-old daughter Emma. They would not allow her to call her

husband to come get her car and her child, nor would they let any of the adults on scene whom she

trusted to take control over her daughter or her car. As not only Henry, but several people live

streamed this incident, the public has been outraged by this incident, and they have declared a

vested interest in what happens throughout this case. Furthermore, there are 21 statewide petitions

being circulated throughout Michigan, and seeing what happened to Henry in this situation has

created serious concerns on the part of those wanting to circulate these current petitions, because

they don't want their rights violated in the same way Henry's were in this situation.

Throughout the incident, deputies made it clear that Henry’s live streaming was impacting

2 First admitted in MN, then MI, East. Dist. MI, West. Dist. MI, Saginaw Chippewa Tribal Ct, US Sup. Ct.
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how things transpired; as did the fact that several other petition volunteers and supporters of Henry

came to the scene as it was unfolding. In fact, after Henry’s arrest, Langlois asked her to end the

live stream and tell all of her supporters to stay away from the jail, as many had been calling the jail

and commenting on social media that they were going to head to the jail in support of Henry.

Undoubtedly, it was the public witnessing these events in real time that made Langlois change

course and release Henry that day, without towing her car or taking her child from her. It is the same

protection, provided by the public's watchful eye - especially those physically present in the

courtroom - that Henry relies upon in order to secure Fair and just proceedings in this case.

At the January 11, 2021 arraignment, the deputies at the entrance of the courthouse refused

to let Henry’s husband and her assistant in, along with a supporter who had come that day. No

members of the public were allowed in the courtroom, either. Besides court staff, she was the only

other person present. At this arraignment, Henry had a hard time hearing the judge, and did not

knowingly waive her right to counsel.  She wanted standby counsel all along.

When meeting with court staff to set court dates, they discussed Henry’s hearing disability

again and set a February 4th in-person motion hearing. However, on February 4th, the deputies3

guarding the entrance of the courthouse were again hostile, but ended up allowing Henry, her

husband, and attorney Greg Todd in the building. By the time they got there, there was a small

crowd of around 7 people standing outside the courtroom waiting to get in; they were told they were

not allowed to enter the courtroom, including Henry’s husband Mike. The bailiff allowed Greg

Todd into the courtroom with Henry after he identified himself as an attorney. Upon Henry entering

the courtroom, though, the judge promptly denied Henry any reasonable accommodations for her

hearing disability, ordered her standby counsel out of the courtroom, and stated he did not want any

“witnesses” in the courtroom, which included Henry’s husband, the media present, and the few

3 Register of Actions, 1/11/21 entry “DEF TO FILE MOTION TO DISMISS FOR 2/4/21 . . . MOTION WILL BE
IN PERSON - APPROVED BY JUDGE BAILLARGEON. . . . PRETRIAL WILL BE BY ZOOM AND THE
PROSECUTOR AND DEFENDANT (WHO IS ALSO AN ATTORNEY) CAN USE THE VIDEO AND
BREAKOUT ROOM TO FACILITATE HER ADA REQUEST FOR ACCOMODATION [SIC].”
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supporters that had come to attend Henry’s motion hearing. Not only did the judge not entertain

any objections regarding the exclusion of the public from this hearing, but he interrupted Henry to

“correct” her when she stated that “the proceedings have been closed to the public.”

However, throughout the duration of this case, the Allegan County District Court website

has openly acknowledged many of its proceedings are “not open to the public.”

Further, the Register of Actions says “NO OTHER PEOPLE WILL BE ALLOWED IN

CTROOM,” although Henry wasn’t told this, nor was there an evidentiary hearing held or detailed

findings made by the judge to support closing the proceedings to the public in such a manner.

Immediately following the 2/4/21 motion hearing, Henry went to the clerk’s window, where

she worked with them for 2 hours until her request to get a copy of the DVD from the hearing was

finally approved - but under gag order. At this time, Henry learned the media request that was

submitted to record that hearing was denied, as well as the request for the media to simply tap into

the court’s own video feed. The court provided him the DVD Request form, so he completed it and

paid the $20. His request was approved as “Freedom of the Press,” yet he too is restricted from

sharing, releasing, publishing or posting the video with anyone in any way.

Then, on 2/9/21, Henry experienced significant difficulties in being allowed to access the

pretrial proceeding, and emailed the court.

After a brief exchange, Henry received the following message:
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But, Judge Baillargeon did not allow Henry to use the Zoom breakout room, like it stated on

the Notice to Appear, and humiliated Henry, refusing all disability accommodations.

The court held hearings on 4/8/21 and 4/22/21 on Henry’s motion to compel discovery.

Despite Henry properly noticing these hearings to be held in person, the court only allowed these

hearings to be held by Zoom. (The connection quality was not only difficult for Henry to adequately

participate, but was so bad that the court reporter preparing the transcripts stated several times

“THIS HEARING BY ZOOM WAS CUTTING OUT CONSISTENTLY AND HARD TO

HEAR.”) Henry later received a Notice to Appear for a Settlement Conference and Jury Trial

(receiving several subsequent similarly-worded replacement Notices to Appear), both to happen by

Zoom, over Henry’s vehement objections, and in disregard of her ADA request. No court personnel

has ever asked Henry for any information about her hearing disability, nor for any documentation.

ARGUMENT

Given the court’s duty to protect the accused’s constitutionally-protected rights, the court

must take an affirmative step in preventing due process violations, not simply leaving Henry to

address them on appeal after the fact. The court has a continuing obligation to hold hearings

publicly and to provide reasonable accommodation for disabilities. In fact, the denial of public
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hearings, denial of counsel, and denial of in-person hearings are structural errors that require

reversal, even if the appeal is after trial. Indeed, the “rights to notice, confrontation, and

compulsory process, when taken together, guarantee that a criminal charge may be answered in a

manner now considered fundamental to the fair administration of American justice.” “Because4

these rights are basic to our adversary system of criminal justice, they are part of the ‘due process of

law’ that is guaranteed by the Fourteenth Amendment to defendants in criminal courts of the

States.” Id. It is for this very reason that Henry’s requests for declaratory judgment regarding her

open hearing rights must be addressed through immediate relief.

More specifically, the US and Michigan Constitutions, as well as state law, provide Henry

the right to be physically present at each stage of her case, to have witnesses physically present, to

have the jury physically in her presence, and to have the public physically present. Each of these

rights has been denied to Henry, either in proceedings that have already happened or in the manner

the court has scheduled upcoming proceedings to take place.

I. Henry has the Right to be Physically Present at Trial

A public trial, physically open to the public - where Henry, the jury, attorneys, judge, and

witnesses can all see each other’s faces - is the only way to provide Henry a fair trial and ADA

accommodations. But, aside from the disability aspect, forcing this procedure (of holding5

proceedings by Zoom or in person, but closed to the public) upon any defendant violates rights of

the accused. The Sixth Amendment of the United States Constitution provides, in part, that “[i]n6

all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses

against him.” This right of confrontation includes four elements: “physical presence, oath,7

7 People v Jemison, __ Mich __, __ (2020) (Docket No. 157812), citing Const 1963, art I, § 20.

6 MJI, Remote Proceedings During State of Emergency Benchcard, updated July 23, 2020;  SCAO, Michigan
Trial Courts Virtual Courtroom Standards and Guidelines, Revised August 4, 2020, p 2, 7; AO 2020-6; MJI,
Public Right to Access Remote Hearings Legal Analysis, p 1, updated July 23, 2020; SCAO, FAQs and
General Guidance Regarding Emergency Court Response to COVID-19, p 3, updated 12/21/20.

5 LAO D57 2021-03J, Section 2e, 2f; SCAO, Michigan Trial Court Standards for Courtroom Technology, April
2020, p 26, 34.

4 Faretta v California, 422 US 806, 818 (1975).
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cross-examination, and observation of demeanor by the trier of fact.” Indeed, “[o]ne of the most8

basic of the rights guaranteed by the Confrontation Clause is the accused's right to be present in the

courtroom at every stage of his trial.” This means that the accused has a right to be physically9

present at pretrial, settlement conference, jury selection, jury trial, etc. The right to be present10

extends beyond the right of confrontation, being grounded in both the Due Process Clauses and11 12

common law. But this right to be “personally present during the trial” is also presumed in MCL13

768.3, and must be specifically waived by the accused in a misdemeanor if the accused will not be

present. Moreover, a “valid waiver of a defendant’s presence at trial consists of a specific14

knowledge of the constitutional right and an intentional decision to abandon the protection of the

constitutional right.” Henry has never waived her right to be present, nor has the court asked if15

she was willing to waive that right (a statutory right having been in place since 1846).

The Michigan Supreme Court considered what the term “personally present” means, and

determined that “there can be no doubt that when a defendant is [not physically present in] the

courtroom during trial, he is not personally present as required by MCL 768.3.” The court noted16

that prohibiting the accused from being physically present in the courtroom during trial “deprived

[him] of the ability to make the subtle statement of his presence and demeanor in court that he was

innocent of the charges. . . . [And such an] error requires reversal.” Id at 56.

All those accused, even when in custody and physically restrained for the safety of others,

16 People v Krueger, 466 Mich 50, 53-54 (2002).

15 People v Buie, 298 Mich App 50, 57 (2012), quoting People v Woods, 172 Mich App 476, 479 (1988),
citing People v Palmerton, 200 Mich App 302, 303 (1993).

14 See also, SCAO, Michigan Trial Courts Virtual Courtroom Standards and Guidelines, Revised August 4,
2020, p 2, citing People v Buie, 298 Mich App 50, 57 (2012), 494 Mich 854 (2013), People v Heller, 316 Mich
App 314 (2016), MCR 6.006, MCR 3.904; MJI, Remote Proceedings During State of Emergency Benchcard,
n 1, updated 7/23/20; MJI, Limiting Public Access to Criminal Proceedings Benchcard, updated 6/12/20.

13 Mallory at n 10, citing Snyder at 107.
12 Id at n 10, citing US Const, Am XIV; Const 1963, art 1, § 17; Snyder at 105-106.
11 Mallory at 247 (citations omitted).

10 People v Mallory, 421 Mich 229, 247 (1985); SCAO, Michigan Trial Courts Virtual Courtroom Standards
and Guidelines, Revised August 4, 2020, p 2; LAO D57 2021-03J, Section 2, 4; MJI, Remote Proceedings
During State of Emergency Benchcard, updated July 23, 2020.

9 Illinois v Allen, 397 US 337, 338 (1970), citing Lewis v United States, 146 US 370 (1892).
8 Maryland v Craig, 497 US 836, 845-846, (1990).
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“should be seated where he or she can effectively consult with counsel and can see and hear the

proceedings.” This is why, even in the midst of COVID-19, the Michigan Supreme Court has17

consistently reiterated the absolute necessity of courts, as they “expand their use of remote

technology tools, [in continuing] to verify that participants are able to proceed remotely.” Not18

only has the court not taken proactive steps to verify that Henry could participate remotely, but

Henry gave ample notice that she, in fact, could not.

II. Henry has the Right to Face-to-Face Confrontation of Witnesses

In addition to the accused’s physical presence, the accused has the right to compel the

physical, face-to-face presence of witnesses. Face-to-face testimony is required to exercise the19

“literal right to confront the witness.” Moreover, the accused’s “state and federal constitutional20

rights to confrontation” include “a bright-line rule requiring a face-to-face encounter for testimonial

evidence.” Remote proceedings, by definition, are conducted “without face to face contact.”21 22

This means presence in the courtroom, rather than video testimony, is required. This also means23

witnesses may not have their faces covered, such as by wearing masks. This is important because it

provides a “face-to-face-meeting of the defendant and the witness against him at trial; . . . [and] the

23 Jemison at __.

22 SCAO, Memorandum: AO 2020-13, March 26, 2020 (A “virtual courtroom” is used for “matters that can be
handled remotely (without face to face contact).”)

21 Jemison at __, citing Crawford at 61-63, 68-69.

20 Jemison at __, citing Crawford v Washington, 541 US 36, 57 (2004); Mattox at 244; California v Green,
399 US 149, 157 (1970).

19 People v Fackelman, 489 Mich 515, 559 (2011), citing People v Nutter, 255 Mich 207, 215 (1931); Snyder,
citing Gaines v Washington, 277 US 81, 85 (1928); Mattox v US, 156 US 237, 242-243 (1895).

18 AO 2020-1; AO 2020-6; AO 2020-19 (emphasis added); LAO D57 2021-02J (C)(1); SCAO Guidance on
Conducting Remote Hearings with Self-Represented Litigants, accessed February 13, 2021, available at
https://courts.michigan.gov/News-Events/covid19-resources/COVID19/GuidanceForCourts_SRLremote.pdf
(stating “allow multiple means for litigants to communicate their inability to participate [remotely], and prepare
alternative participation options, such as appearing in person in the courtroom,” and “Match each proceeding
with the remote appearance medium that (1) works for the SRL”); SCAO, Michigan Trial Courts Virtual
Courtroom Standards and Guidelines, Revised August 4, 2020, p 2; SCAO, AO 2020-13, Collection of
Contact Information, and Notice of Remote Hearings, April 29, 2020; Michigan Judicial Institute, Remote
Proceedings During State of Emergency Benchcard, updated July 23, 2020; SCAO, Michigan Trial Court
Standards for Courtroom Technology, April 2020, p 26.

17 People v Dunn, 446 Mich 409, n 28 (1994) (emphasis added); SCAO, Michigan Trial Court Standards for
Courtroom Technology, April 2020, p 26, 34; LAO D57 2021-03J, Section 2 (f).
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trier of fact is afforded the opportunity to observe the witnesses’ demeanor.” It’s these24

considerations that Justice Scalia had in mind when he discussed the importance of the jury, too,

being physically present in the courtroom. On this point, he stated “Virtual confrontation might be

sufficient to protect virtual constitutional rights; I doubt whether it is sufficient to protect real ones.”

Additionally, MCL 763.1 requires that “on the trial of every . . . criminal accusation,” the accused25

has the right to “meet the witnesses who are produced against him face to face.”

III. Henry Has The Right To Be Face-to-Face With The Jury

An accused has a right to be physically present for her trial; she has the right to confront the

witnesses against her face-to-face; but what about the physical presence of the jury? Undeniably,

“the Confrontation Clause guarantees the defendant a face-to-face meeting with witnesses appearing

before the trier of fact.” This is why MCR 6.006(C)(2) only allows trials by video and audio26

technology to happen “with the consent of the parties.” “Jurors need to be able to clearly observe

and hear the trial proceedings which involve evidence displayed, witnesses, attorneys, and the trial

judge.” Surely, all participants, including the accused, “shall be able to see, hear, and27

communicate with each other . . . and otherwise observe any physical evidence or exhibits presented

during the proceeding. In fact, “participants [must be able] to observe the demeanor and28

nonverbal communications of other participants.” Id at 34. This means that not only must the jury

be able to see the uncovered faces of all other participants, but Henry has the right to see the jurors’

- and all other participants’ - faces uncovered, too. Indeed, the Michigan Supreme Court explains

that “Natural facial expressions and gestures will provide important information to your

28 SCAO, Michigan Trial Court Standards for Courtroom Technology, April 2020, p 26.
27 SCAO, The Michigan Courthouse: A Planning and Design Guide for Trial Court Facilities, 2000, p A5-7.

26 Maryland at 844, citing Coy v Iowa, 487 US 1012, 1016 (1988); California v Green, 399 US 149, 157
(1970); Snyder at 106; Dowdell v US, 221 US 325, 330 (1911); Kirby v US, 174 US 47, 55 (1899); Mattox v
US, 156 US 237, 244 (1895) (emphasis added).

25 Jemison at n 5, quoting Order Amending the Federal Rules of Criminal Procedure, 535 US 1159, 1160
(2002) (statement of Scalia, J.).

24 Jemison at __, citing People v Pesquera, 244 Mich App 305, 309 (2001); Maryland at 846, 851; see also
Mattox at 243.
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conversation.” Or, in other words, Henry has the right to see the facial expressions, reactions, and29

body language of all of the participants (attorneys, jurors, witnesses, judge and court staff, etc.), so

it is necessary for those individuals to not be wearing face coverings during the proceedings.

Further, a “party who does not consent to the use of videoconferencing technology to take testimony

from a person at trial shall not be required to articulate any reason for not consenting.” MCR

6.006(C)(2) (emphasis added).

IV. Henry has the Right to Have the Public Physically Present During The Proceedings

The accused has the right to be physically present in the courtroom, and have the witnesses

and jury present in the courtroom, but there is an additional right of the accused to be considered:

the right to a speedy and public trial. Indeed, “the requirement of a public trial is for the benefit of30

the accused, that the public may see he is fairly dealt with, and not unjustly condemned, and that the

presence of interested spectators may keep his triors keenly alive to a sense of their responsibility

and to the importance of their functions.” Further, “under the First and Fourteenth Amendments,31

the public and the press have a right to access court proceedings. Th[is] right of public access

includes access to jury selection, preliminary hearings, and the trial.” Indeed, the public has an32

interest “in seeing that justice is administered openly and publicly”:

It is important that our citizens be free to observe court proceedings to insure a sense
of confidence in the judicial process [that can avoid] apprehension and distrust of the
legal system . . . . Additionally, because a criminal prosecution is brought in the very
name of the people, the public has a substantial interest in seeing that its concerns are
adequately presented.33

Indeed, the public is a party to all criminal proceedings. The proceeding is prosecuted
in the name of the public. [T]here is nothing that better protects the rights of the
public than their presence in proceedings where these rights are on trial. Id at 386.

In addition, the public's concern extends to the actions of its legal officers, the judge

33 Detroit Free Press v Recorder’s Court Judge, 409 Mich 364, 379-380, 385 (1980) (superseded on other
grounds).

32 MJI, Limiting Public Access to Criminal Proceedings Benchcard, updated June 12, 2020, citing Richmond
Newspapers, Inc v Virginia, 448 US 555, 580 (1980); People v Vaughn, 491 Mich 642, 652 (2012); Midland
at 160-161, 167.

31 People v Murray, 89 Mich 276, 291 (1891).
30 US Const, Am VI; Const 1963, art 1, § 20.
29 SCAO, Handbook on Accessibility and Accommodation for Individuals with Disabilities at 9.
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and prosecutor. In Michigan these officials are elected, which adds a dimension to the
societal interests involved. The performance of essential responsibilities by these
officials during criminal trials should be open to public evaluation. Id.

[In sum, the] very public itself has a substantial interest in assuring that justice is
openly and fairly meted out in its name. The public must also be confident that its
judicial representatives do not abuse the power which the public confers upon them.
Id at 389.

Moreover, MCL 600.1420 mandates that all “sittings of every court within this state shall be

public, except that a court may, for good cause shown, exclude” people for one of three extremely

limited exceptions. In other words, in this case, as in Detroit Free Press, “[n]one of the statutory34

exceptions permits closing this trial; national security was not involved and excluding the public

went beyond the authority to exclude witnesses or minors.” Id at 549. And here, just like in Murray,

The order of the court stationing the [deputy] at the door, with directions to admit
none but [the parties], was not only a violation of the constitution, but it was a direct
violation of [MCL 600.1420]. . . . This statute has been in force since 1846. It voices
the sentiment of the people at the time the constitution of 1850 was adopted. It gives
expression to what is there meant by a public trial. Courts have no dispensing power
when the legislature has spoken. The judge who presided at the trial of this case was
as much bound by this provision of law as the humblest citizen. The trial may [be] an
impartial one; the respondent may [end up being] justly convicted; but it still remains
that it was accomplished in violation of his constitutional and statutory right to a
public trial.” Murray at 285-286; see also, Midland Publishing Co at n 11.

With this in mind, the court may inhibit the public’s statutory and First Amendment right of

access to criminal proceedings if it is necessary to uphold the Due Process Clause’s fair trial

guarantee to an accused. However, the public’s right to an open trial coincides with Henry’s right35

to a fair trial in this case. So, the public’s statutory and First Amendment right of access does not

need to yield to the protection found in the constitution for the benefit of Henry.

Our state constitution provides another potentially competing interest. In order to be eligible

to override the accused’s and public’s right to a publicly accessible trial, an interest must be found

35 See Detroit Free Press at 549, n 5; Midland at 160-161, 167, citing Richmond 448 US 555 (1980).

34 “witnesses in the case when they are not testifying and may, in actions involving scandal or immorality,
exclude all minors from the courtroom unless the minor is a party or witness. This section shall not apply to
cases involving national security.”  While it is possible an individual witness may need to be sequestered
during Henry’s trial, that does not justify exclusion of anyone else.  Further, this case is not involving scandal
or immorality such as a CSC case, and does not involve national security.
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in the constitution itself, but it must also be compelling. In administering justice, our courts are36

concerned for maintaining a safe environment for the public. On this point, in identifying

permissible ways to handle COVID-19, courts must remember Const 1963, art IV, § 51 requires our

legislature to pass “suitable laws for the protection and promotion of the public health.” However,

the legislature has passed no laws declaring the closure of public access to trials necessary - or even

preferable - for the public health. Indeed, the Michigan Department of Health and Human Services

(MDHHS) is utilizing one of these laws passed for public health that allows certain Emergency

Orders to be written.  However, these Emergency Orders “do not prohibit in-person jury trials.”37

Further, this potentially competing “important state interest” must be “necessary to further

an important public policy.” The US Supreme Court reminds us that public policy is established38

by the legislature, generally through enacting statutes. Id at 853. Likewise, the Michigan Supreme

Court reminds us that we, the “people, through the constitution or the Legislature, formulate the

guiding principles of Michigan - not [the] Court. . . . In other words, the function of this Court is not

to create policy, but to enforce it as embodied in law.” This public policy can be seen not only in39

the longstanding constitutional guarantees to a public trial, but also in our longstanding statutory40

guarantee in MCL 600.1420 which “has been in force since 1846.”41

Even if there were a public policy favoring closing public trials because of COVID-19, we

must remember “the Constitution is meant to protect against, rather than conform to, current

41 Murray at 285-286; see also, Midland Publishing Co v District Court Judge, 420 Mich 148, n 11 (1985).

40 Our Supreme Court has pointed out this “guarantee has appeared in every one of our state’s constitutions.
See, Const 1835, art 1, Sec 10; Const 1850, art 6, Sec 28; Const 1908, art 2, Sec 19; Cont 1963, art 1, Sec
20.” Midland Publishing Co v District Court Judge, 420 Mich 148, n 20 (1985).

39 Charles Reinhart Co v Winiemko, 444 Mich 579, n 38 (1994) (citations omitted).
38 Maryland at 850, 852.

37 MDHHS, FAQs for the May 6, 2021 Gatherings and Face Mask Order, accessed May 10, 2021, at
https://www.michigan.gov/coronavirus/0,9753,7-406-98178_98455_98456_103043-558724--,00.html.

36 MJI, Limiting Public Access to Criminal Proceedings Benchcard, updated 6/12/2020 (stating “A compelling
reason is required for a total closure; a substantial reason is required for a partial closure”).  Even the US
Supreme Court explained that a “closure [is] full rather than partial [when] all members of the public, rather
than only some of them, ha[ve] been excluded from the courtroom.”  MJI, Public Right to Access Remote
Hearings Legal Analysis, p 5, 12, updated 7/23/20, citing Weaver v Massachusetts, 582 US __ (2017).

14
504



‘widespread belief.’” Indeed, the “purpose of enshrining this protection in the Constitution was to42

assure that none of the many policy interests from time to time pursued by statutory law could

overcome a defendant’s right.” Id. Therefore, Henry’s aforementioned rights to be physically

present, face-to-face with all witnesses, where the jury and other trial participants are also

physically present in a proceeding physically open to the general public must not be overridden by

COVID-19 protocols. Our country has seen famine, disease, war, terrorism, death, natural disaster,

and more. No matter however pressing the exigency of the time may appear, the “Constitution of

the United States is a law for rulers and people . . . at all times, and under all circumstances.” For43

it is by “the protection of the law human rights are secured; withdraw that protection, and they are at

the mercy of wicked rulers, or the clamor of an excited people.” Ex Parte Milligan at 119.

“No matter however pressing the exigency of the time may appear,” cases where the accused

are denied their rights to be physically present, face-to-face with all witnesses, where the jury and

other trial participants are also physically present in a proceeding physically open to the general

public must be only on “rare occasion,” “under extraordinary circumstances,” “in certain narrow

circumstances,” where courtroom closure in general is to be avoided. Moreover, courts must44

“assess safety as part of the decision-making process for determining whether to conduct each

particular trial.” COVID-19 provides no excuse for setting aside the myriad of constitutional45

guarantees involved in an accused’s public trial, so in considering the “specific unusual

circumstance that allegedly endangers,” the court must remember that the person requesting46

closure of any court proceeding carries a “heavy burden” of establishing the closure is necessary to

protect a compelling public policy interest (as identified by the legislature, not the courts). To47

47 Midland at 172, citing Detroit Free Press at 379-380, 390 (superseded on other grounds).
46 Detroit Free Press at 379-380, 390 (superseded on other grounds).

45 SCAO, Memorandum: Recommended Metrics for Jury Trials, September 25, 2020, referenced in the
Return to Full Capacity updated February 2021.

44 Detroit Free Press at 379-380, 390 (superseded on other grounds); Maryland at 848; MJI, Public Right to
Access Remote Hearings Legal Analysis, p 5, 12, updated July 23, 2020, citing Weaver (2017).

43 Ex Parte Milligan, 71 US 2, 120 (1866); Twitchell v Blodgett, 13 Mich 127, 149-50 (1865).

42 Maryland at 861 (Scalia, J., with whom Brennan, J., Marshall., and Stevens, J., join, dissenting, discussing
the constitutional requirement of witnesses to testify in person in front of the defendant and jury).
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simply exercise her constitutionally-guaranteed rights, Henry bears no burden of proof.

Further, the “requisite finding of necessity must, of course, be a case-specific one: the trial

court must hear evidence and determine whether [denying any of these aforementioned rights] is

necessary to protect” the compelling interest. “It is particularly important to make detailed factual48

findings in support of a decision to limit public access to court proceedings because a Sixth

Amendment violation ‘can occur . . . simply because the trial court omits to make the proper

findings before closing the courtroom, even if those findings might have been fully supported by the

evidence.’” Indeed, convictions are reversed where “the trial judge made no findings to support49

closure; no inquiry was made as to whether alternative solutions would have met the need to ensure

fairness; there was no recognition of any right under the Constitution for the public or press to

attend the trial.” The court must make findings adequate to support the closure of the proceedings.50

So, even if the court identified a specific interest providing a compelling justification for denying

Henry’s and the public’s right to open court proceedings, and made a determination that the specific

interest outweighs the right of open proceedings, the court would still have to use the least

restrictive means of effectively protecting that interest, including considering reasonable

alternatives to closing the proceeding, even if alternatives are not offered by the parties. Thus, the51

findings must consider the legal requirements and logistics involved.

Also, in all criminal cases,

[A] trial is public, in the constitutional sense, when a courtroom has facilities for a
reasonable number of the public to observe the proceedings, which facilities are not
so small as to render the openness negligible . . . , when the public is free to use those
facilities, and when all those who attend the trial are free to report what they observed
at the proceedings.52

52 Estes v Texas, 381 US 532, 584 (1965), (concurring opinion, Warren, C.J.), cited by Midland Publishing.

51 Midland at 169; Maryland at 855-856; Detroit Free Press at 379-380, 390 (superseded on other grounds);
MJI, Limiting Public Access to Criminal Proceedings Benchcard, updated June 12, 2020.

50 Vaughn at 653, citing Waller v Georgia, 467 US 39, 48 (1984); MCR 8.116(D)(1); Midland at 169.
49 MJI, Public Right to Access Remote Hearings Legal Analysis, p 5, 12, updated 7/23/20, citing Weaver.

48 Maryland at 855-856 (even the compelling interest of protecting child rape victims does not justify a
presumptive trial closure rule); see also, Id at 852, 857-858, 860; Midland at 168.
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Simply put, “the court has a duty to provide facilities for a reasonable number of the public.” Of53

course, “Constitutional, statutory, and court rule requirements for court proceedings to be public all

remain in effect during the state of emergency,” SCAO reminds us. Further, Henry has the right to54

see and hear the proceedings, including all participants involved.

A. 10 Person Limit Not Applicable To Criminal Proceedings

Despite policies otherwise, proceedings may not be limited to 10 people, as public access to

the proceedings cannot be “so small as to render the openness negligible” still applies. In a criminal

proceeding, there would be a judge, court reporter, prosecutor, defendant, defense counsel, and

deputy at a minimum, for a total of six people. This only leaves four or less spots open for the

public, a “negligible openness” for any non-trial proceeding. A misdemeanor jury of six, plus an

alternate, would bring it to 13 people for a trial, plus any witnesses, already greater than 10 people

before even allowing the public in the room. Consequently, that arbitrary number must not be

applied in criminal proceedings. Looking at these clarifications, it is foreseeable that the trial court

may think these are difficult to implement. However, even if “[a]ll of the alternatives admittedly

present difficulties for trial courts, . . . none [are] beyond the realm of the manageable. Absent an

overriding interest articulated in findings, the trial of a criminal case must be open to the public.”55

V. Henry has the Right to the Protections that Media and the Publicity of Trials Provide

The “First Amendment guarantees of freedom of speech and of the press protect[] a right of

access to places traditionally open to the public, such as trials.” Yet, Henry was denied the56

assistance of counsel, a reasonable ADA accommodation, and a public access for the motion

hearing on February 4, 2021. Given that, and the manner in which Henry’s husband and assistant

were kept entirely out of the court building on January 11, 2021, Henry wanted to ensure she could

56 Midland Publishing Co v District Court Judge, 420 Mich 148, 161 (1985).

55 MJI, Public Right to Access Remote Hearings Legal Analysis, p 5, 12, updated July 23, 2020, citing
Richmond Newspapers, Inc v Virginia, 488 US 555, 580-581 (1980).  Also, since generally, “expense is not a
justification for a constitutional shortcut” Jemison at __, certainly “expense is not a sufficient reason for
sacrificing face-to-face testimony.” Id at n 6, citing State v Rogerson, 855 NW2d 495 (Iowa, 2014).

54 SCAO, FAQs Regarding Expansion of Remote Proceedings, p 2, updated April 30, 2020.
53 Detroit Free Press at 386 (superseded on other grounds).
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review the court proceedings in some manner (to be able to review what she missed). The court

does provide Live Streaming of its public hearings, but as written on its website, all “[r]ecordings

are deleted at the conclusion of the live event.”57

However, despite this being a public hearing and despite Henry specifically requesting the video

“for my defense and for educating the public,” her request was only conditionally approved:

So Henry is now subject to a contempt of court charge (circled by the judge on the order) for

sharing the video of the proceedings with others for the purposes of preparing for her defense, for

educating the public, or any other purpose. It should be noted the order for the media’s request was

signed by the same judge on the same day to receive a copy of the same proceeding has the same

restrictions checked, but does not have “contempt of court” circled.

However, a judicially imposed gag order is a prior restraint and is, therefore, subject to the

strictest scrutiny. Publicity of trials (the “open forum” of public trials) plays a very important role

in insuring and preventing abuse, serving as a “natural check” on unjust prosecution and abuse of

57 District Court, at http://cms.allegancounty.org/sites/Office/DC/SitePages/Home.aspx, viewed 2/24/21.
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judicial power. Moreover, as “prior restraints on publication are the most serious and least58

tolerable infringement on First Amendment rights, the party seeking to justify a prior restraint must

overcome a heavy presumption of unconstitutionality.” This is especially applicable in cases59

where a party is threatened with contempt of court for sharing the information. Id. Further, where a

judge is very concerned with having many people present for the proceedings, allowing Henry to

share video of past and future proceedings would allow at least a portion of the public to stay

informed without having to be physically present.  With the

practical limitations on the ability of large numbers of the public to attend a trial, . . .
the public must depend upon a vigorous press to keep it advised. . . . With respect to
judicial proceedings in particular, the function of the press serves to guarantee the
fairness of trials and to bring to bear the beneficial effects of public scrutiny upon the
administration of justice. Thus, the press, as a segment of the public, acts to assist the
whole public in guaranteeing the openness and integrity of the trial process.60

We must not forget that a “trial court is a public event. What transpires in the courtroom is

public property. . . . There is no special perquisite of the judiciary which enables it, as distinguished

from other institutions of democractic government, to suppress, edit, or censor events which

transpire in proceedings before it.”61

Henry has a double interest in having this prior restraint on publication set aside. First is as

the accused in a completely baseless prosecution whose only hope in having justice and the law

prevail is for the public to be given full access to the proceedings. Second is as a member of the

media, and an attorney being followed by thousands worldwide, committed to educating the public

on the law and the constitution and empowering citizens to participate in the government process.

After all, an attorney has a “duty to protect and inform the public.”62

62 MCL 600.901 Compiler’s Note, citing Falk v State Bar, 418 Mich 270 (1983).

61 Craig v Harney, 331 US 367, 374 (1947), cited by State v Marshall, 166 Conn 593, 598 (1974), and Detroit
Free Press at 386 (superseded on other grounds).

60 Detroit Free Press at 386 (superseded on other grounds), citing Cox Broadcasting Corp v Cohn, 420 US
469, 491-492 (1975).

59 Midland at 156, citing Near v Minnesota ex rel Olson, 283 US 697 (1931), Nebraska Press Ass’n v Stuart,
427 US 539 (1976).

58 Detroit Free Press at 379-380, 388-389 (superseded on other grounds); Murray at 286; Vaughn at n 25,
citing In re Oliver, 333 US 257, 270 (1948).
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CONCLUSION & PRAYER FOR RELIEF

At motion hearing, the court insinuated allowing the public to watch the livestream on their

own devices, or paying for a DVD of the hearing that (under penalty of contempt of court) cannot

be shared with anyone satisfied constitutional and statutory rights to a public hearing. However,

Murray provides an apt analogy here:

It is also urged that in this case the prisoner was accorded a public trial, for the reason
that there were several other ways of obtaining ingress to the court-room than that in
which the public generally entered. . . . But this is a mere subterfuge. There was a
public entrance, at which the public applied for admission and were refused, as is
shown by the affidavits. People v Murray, 89 Mich 276, 291 (1891).

After all, a public trial is a “trial that anyone may attend or observe.” Black’s Law Dictionary (8th

ed), p 1543.

Indeed, procedural due process requires the accused be given notice, an opportunity to

defend herself, as well as the assurance that the matter will be conducted in a fair manner. Hannah

v Larche, 363 US 420 (1960), reh den 364 US 855 (1960). Denying Henry public hearings is far

from conducting the case in a fair manner. In fact, the Michigan Judicial Institute explains to courts

statewide in conducting proceedings remotely, constitutional rights are likely to be implicated,

including an accused’s right to a speedy and public trial, to confront witnesses, and the assistance of

counsel, and any waivers of these rights must be “on the record.” However, Henry has never63

waived any of these rights. In fact, most of it happened without any prior notice to Henry. “As

there was no warning of such a course, so also there was no consent to it. We do not presume

acquiescence in the loss of fundamental rights.” After all, “a judge must remember above all else64

that it is the Constitution which he swore to support and defend.” Citizens at n 63 (citations

omitted).

64 Ohio Bell Telephone Co v Public Utilities Com’n of Ohio, 301 US 292, 307 (1937) (citations omitted).
63 MJI, Remote Proceedings During State of Emergency Benchcard, updated July 23, 2020.
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STATE OF MICHIGAN
IN THE 57TH JUDICIAL DISTRICT FOR THE COUNTY OF ALLEGAN

PEOPLE OF THE STATE OF MICHIGAN No. 20-3569-SM

v. Hon. William A. Baillargeon

KATHERINE LINDSEY HENRY
_________________________________/
MYRENE KAY KOCH (P62570) KATHERINE L. HENRY (P71954)
Allegan County Defendant In Pro Per
113 Chestnut Street, Allegan, MI 49010 PO Box 333 Ormond Beach, FL 32175
269-673-0280 (redacted per MCR 1.109)
prosecutor@allegancounty.org
_________________________________/

HENRY’S MOTION FOR DECLARATORY RELIEF:
ASSISTANCE OF COUNSEL, PRESENTING A COMPLETE DEFENSE,

DISCOVERY, E-SERVICE, REDACTING

Defendant, Katherine L. Henry, in proper person, moves this Court to grant this motion for

declaratory relief for the following reasons:

1. Henry was arrested and issued a Civil Infraction for Trespass under MCL 750.552. [An
additional charge of Disturbing the Peace was added the day prior to the July 2021 trial, which
ended up being adjourned the morning of the trial.]

2. This arrest stems from her responding as an attorney to a request for legal assistance by a
circulator of her Constitutional Amendment Petition, which was being circulated on election
day, during voting hours, in the town hall parking lot 229 feet from the door to the precinct.
Henry was not impeding traffic or pedestrian access to the Township Hall. The clerk claimed
that by her mere presence she was violating a resolution and wanted her to leave.

3. It is undisputed that Henry was at the town hall that day for the sole purpose of meeting with the
deputy to discuss the law relating to the petition circulators’ rights to be on the property at that
time. It is also undisputed that Henry began this discussion of the law with the deputy on the
phone prior to going to the town hall property, and that her only communication with the
deputies and the clerk that day involved her trying to discuss the relevant law with them.

4. Henry is constitutionally-guaranteed the meaningful opportunity to present a complete defense.1

As MCL 600.1825(3) & MCL 600.901 create an outright prohibition on arresting Henry for
Trespass, she has the right to raise this as a defense.

1 Holmes v South Carolina, 547 US 319, 324 (2006), citing Crane v Kentucky, 476 US 683, 690 (1986);
People v Unger, 749 NW 2d 272, 300 (Mich App 2008), citing People v Kurr, 253 Mich App 317, 326 (2002).
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5. Further, with intent being a required element of both charges, Henry has the right to present2

evidence on the relevant law, not only because the law itself is part of Henry’s complete defense,
but because it goes to her intent while at the town hall that day.

6. Also, reasonable access to Juror Personal History Questionnaires is necessary for Henry to have
the opportunity to present a complete defense. Providing Henry the questionnaires by email 483

hours prior to trial not only allows Henry the opportunity to present a complete defense, but it
also negates the need to be physically present with additional court staff (in an effort to
minimize any unnecessary exposure to COVID-19).

7. There has been some confusion at court hearings in this case regarding Henry’s right to standby
counsel. However, denial of “counsel at a critical stage of a criminal proceeding is a structural
error that renders the result unreliable, thus requiring automatic reversal.” This includes4

Henry’s right to the assistance of standby counsel, as discussed more fully in the brief.

8. A “prosecutor has . . . specific obligations to see that the defendant is accorded procedural
justice [and] to assure that the defendant’s rights are protected.” MRPC 3.8, Official Comment.
Further, fairness of procedure is a requirement in a criminal case. Hannah v Larche, 363 US
420 (1960), reh den 364 US 855 (1960).

9. However, Prosecutor repeatedly refused Henry e-service, instead sending timely pleadings by
snail mail, resulting in a significant reduction in the amount of time Henry has to respond. This
is contrary to AO 2020-1 and AO 2020-9 requiring all service to be performed using electronic
means like email to the greatest extent possible. Although Prosecutor served the Witness List5

and Exhibit List (or, rather, lack thereof) on Henry by email, fairness of procedure requires all
future service to be done by email in this case.

10. Likewise, Prosecutor has also continuously filed pleadings with Henry’s Personal Identifying
Information (PII) included unredacted, despite the updates to MCR 1.109(D)(9).

11. Further, “it is the duty of courts to see that the constitutional rights of the defendant in a criminal
case shall not be violated.”6

12. On 2/15/21, Henry served Prosecutor with a Discovery Request and Notice. Under MCR 6.201,
Prosecutor’s answers were due 3/8/21, but when no answers were received, and Prosecutor

6 People v Murray, 89 Mich 276, 285 (1891).
5 See also, MJI, Criminal Proceedings Benchbook, Vol. 1, Revised Ed. (2021), p 9-3, n 4.

4 Russell at n 29, citing Gideon v Wainwright, 372 US 335 (1963), and People v Duncan, 462 Mich 47, 51-52
(2000); People v Buie, 298 Mich App 50, 61-62 (2012); Willing at 224; Gonzalez-Lopez at 150.

3 AO No. 1981-7; MCR 2.510; SCAO, Jury Management Best Practices Manual (2019).

2 M Crim JI 40.1 Disturbing The Peace; Brown v Louisiana, 383 US 131, 140 (1966), citing Garner v
Louisiana, supra, at 174; People v Purifoy, 34 Mich App 318, 323 (1971); People v Johnson, 168 Mich App
745, 749-751 (1969).
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failed to even respond to Henry’s emails regarding discovery on 3/2/21 and 3/29/21, Henry filed
a Motion to Compel.

13. During the hearings, Prosecutor argued they couldn’t disclose some of the information because
they hadn’t done trial prep yet. Yet, that was before the original 4/28/21 trial date. However,
Prosecutor added the second charge on 7/19/21 and we all were instructed to show up prepared
for trial on 7/21/21. Furthermore, at nearly 19 months beyond the arrest date, we have now had
7 trial dates. This is plenty of time for Prosecutor to provide all information the court deemed
premature in April 2021.

14. There was a hearing on 4/8/21, continued on 4/22/21, which also resulted in a written order
signed 4/26/21. In relevant part, this order required Prosecutor to email Henry “complete and
unredacted copies of” all “dispatch reports and other records” of the incident.

15. While it appears that most of the reports have now been disclosed, the dispatch report is still
heavily redacted, despite the court's order on the record at the 4/22 hearing (and subsequent 4/26
written order). Prosecutor's discovery response from 4/23/21 also refers to a LEIN report, but
no separate LEIN report was provided to Henry or standby counsel, nor has one ever been
provided by any other agency, such as in a FOIA response. Further, the Dispatch Records are
NOT synonymous with LEIN reports. There is no right to redact or withhold any part of the
dispatch records from Henry. As dispatch reports are distinct from the LEIN reports, and there
is no rule or statute requiring or even allowing those to be redacted or withheld here, they
should have been disclosed per the April court order (and March discovery request).

16. Indeed, the LEIN report must be produced. It is not generally admissible at trial, but is still a
required part of the discovery process, as defendants are entitled to the information contained
thereon in preparation for trial just the same as the prosecution is. There’s no such thing as
“LEIN information,” as Prosecutor has argued, but simply the LEIN report which, for example,

typically begins with:

17. Further, when providing the court with the proposed order, Henry emailed the court:
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18. Henry received no response from the court on this issue, and Prosecutor has still failed to
provide Henry with a complete and unredacted copy of the dispatch report and LEIN report,
which were already court ordered on 4/22/21 orally and 4/26/21 in writing.

Therefore, with it being the duty of the courts (and prosecutors) to ensure the constitutional rights of
the defendant in a criminal case shall not be violated, Henry asks this court to take judicial notice
and/or provide declaratory relief that:

A. Henry shall not be denied assistance of counsel of her choice, including Standby Counsel.

B. Henry has the right for her PII to be redacted; thus, Prosecutor shall redact and resubmit all
of Prosecutor’s prior pleadings prior to 6/10/21, as well as redacting all future pleadings.

C. Largely due to COVID-19 policies affecting the procedures in this case, Prosecutor shall use
E-service in serving Henry any documents for this case.

D. Since “the Constitution guarantees criminal defendants a meaningful opportunity to present
a complete defense,” Henry has the right to present evidence at trial regarding: the law7

prohibiting her arrest while serving as an attorney, the relevant law on petitioning at the
town hall that day, and her intent to discuss this law with the deputy and township clerk.

E. Requiring Prosecutor to fully respond to Henry’s 2/15/21 Discovery Request as to the charge
of Disturbing the Peace by Friday 6/3/22 at 4pm,

F. Requiring Prosecutor to provide Henry the dispatch report unredacted, the LEIN report
referred to in Prosecutor’s 4/23/21 discovery response, and the criminal history information
for each witness Prosecutor may call at trial, per the 4/26/21 Order.

G. Excluding all Trespassing evidence (including witness testimony, exhibits, etc.) from trial
that Prosecutor failed to produce in full and unredacted to Henry by 4/23/21, and

H. Excluding all Disturbing the Peace evidence (including witness testimony, exhibits, etc.)
from trial that Prosecutor failed to produce in full and unredacted by 6/3/22 at 4pm, and

I. The court shall provide Henry copies of the jury personal history questionnaires by email by
June 13, 2022 at 8:30am.

J. For any and all such other relief that is just and appropriate.

Respectfully Submitted: May 25, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
Defendant In Pro Per

7 Holmes v South Carolina, 547 US 319, 324 (2006), citing Crane v Kentucky, 476 US 683, 690 (1986);
People v Unger, 749 NW 2d 272, 300 (Mich App 2008), citing People v Kurr, 253 Mich App 317, 326 (2002).
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STATEMENT OF FACTS

Henry is a licensed Michigan attorney. In April 2020, Henry began explaining Executive8

Orders, state law, and US and Michigan Constitutions to citizens statewide, and has been asked to

appear on dozens of radio and TV shows to do just that. She continues to do videos and events

explaining the constitution to thousands of people regularly. Countless Michiganders continually

reach out to Henry for help in combating government overreach, many voicing appreciation for the

way Henry uses current situations to explain the proper roles and functions of government.

On Election Day 2020, Henry responded to an individual’s request for legal assistance who

was threatened with arrest for circulating an initiative petition in a township hall parking lot (open

to the general public), more than the statutorily required 100’ away from the polling precinct door.

As explained in more detail in Henry’s Motions to Dismiss, the petition circulators were lawfully

8 First admitted in MN, then MI, East. Dist. MI, West. Dist. MI, Saginaw Chippewa Tribal Ct, US Sup. Ct.
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there. So, Henry attempted to resolve the issue over the phone with Deputy Langlois, but they were

having issues communicating about the relevant law. Henry was unsure if the issue was due to the

difficulty in communicating over the phone with her hearing disability, or because of Langlois'

misunderstanding of the law involved. So, not being able to resolve the issue over the phone, Henry

told Langlois she would just come down and talk to him about it in person. He said he would be

waiting there for her. Upon arriving, he would not discuss the law though, instead arresting Henry

for trespassing on public property.

However, as Henry tried to explain to Langlois, and as she discussed in detail in her motion

to dismiss, Henry was lawfully on township property and the township clerk had no authority to

remove Henry. Not only was Henry serving in her official capacity as an attorney (and thus

immune from arrest for Trespass), but the Supreme Court has long held that you cannot be guilty of

criminal trespass while on land open to the general public. The clerk was also claiming a township

resolution gave her the authority to remove Henry from the property. However, Henry tried

explaining to Langlois and the clerk that day that such a theory is legally defunct for several

reasons. Only local ordinances and charters can be used to regulate the people, not resolutions. This

resolution (in paragraph 4) actually identified the rights of petition circulators to be beyond the 100

foot mark from the door of the voting precinct. To the extent one could twist the language of this

resolution to read in the ability of the clerk to prohibit people from parking on township property on

Election Day, such as the prosecution is doing here, everything relating to vehicles and parking

within the resolution is specifically preempted by state law. Likewise, everything in the resolutions

specific to elections or election day is specifically preempted by Michigan Election Law.

Regardless of which of these issues you look at, the resolution did not provide the clerk authority to

remove the petition circulators or Henry.

Furthermore, with Henry and the petition circulators parked on the grass past the far edge of

the town hall parking lot, they were in no way obstructing the flow of vehicles, nor impeding voters

6
516



or others from accessing the building. (In fact, the only time voters had their access to the building

impeded was when Langlois had his vehicle parked diagonally across the north end of the parking

lot, which he kept there until Deputy Bussel told him he needed to move it to allow voters to

navigate the parking lot.) Indeed, voters had to intentionally walk past their vehicles in the parking

lot to get to where Henry and the petition circulators were standing next to their vehicles. It is also

undisputed that Henry never went into the town hall building, nor communicated with any of the

employees working there that day except when the township clerk came over to Henry's car to

speak with her and the petition circulators. Neither Henry nor the petition circulators threatened

anyone with any kind of violence.

At the subsequent arraignment, the discussion about Henry’s counsel went as follows:

THE COURT: Well based on what you stated I clearly will enter a not guilty plea.
Do you have the money to hire an attorney in this case?
MS. HENRY:  I’m sorry, say it again?
THE COURT:  Do you have the money to hire an attorney?
MS. HENRY:  I am an attorney your Honor.
THE COURT:  Okay.  You’d like this set for trial before a judge or before a jury?
MS. HENRY:  A jury.
THE COURT: Jury. We’ll enter a not guilty plea, set this for a jury trial and I’ll
indicate you’re waiving your right to counsel. Bail in this case was not yet set. We’ll
set bail on this at $200 personal recognizance, conditional bail will be not being [sic]
at that residence, and I hope I have this right.

Henry had a hard time hearing the judge, and did not knowingly waive her right to counsel. She

wanted standby counsel all along. When meeting with court staff to set court dates, they discussed

Henry’s hearing disability again and set a February 4th in-person motion hearing.9

Given how difficult it was for Henry to hear at the arraignment, and how the deputies had

not let her husband or assistant in the courthouse building then, and almost kept her from getting to

the arraignment herself, she wanted to ensure she had standby counsel at all future appearances.

Also, the arraignment judge had not worn a mask, but several staff members had, so she wasn’t sure

9 Register of Actions, 1/11/21 entry “DEF TO FILE MOTION TO DISMISS FOR 2/4/21 . . . MOTION WILL BE
IN PERSON - APPROVED BY JUDGE BAILLARGEON. . . . PRETRIAL WILL BE BY ZOOM AND THE
PROSECUTOR AND DEFENDANT (WHO IS ALSO AN ATTORNEY) CAN USE THE VIDEO AND
BREAKOUT ROOM TO FACILITATE HER ADA REQUEST FOR ACCOMODATION [SIC],”.
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what to expect at her motion hearing. In the event the prosecutor and judge were wearing masks,

and she wouldn’t be able to hear them due to her hearing impairment, she wanted to bring an

attorney up to speed on the case, the motions before the court, and other issues, so if he heard

something during the motion hearing that she missed, he would be able to assist in responding

appropriately. Henry sent case documents over to Attorney Greg Todd, he reviewed them, then they

met in person to discuss the relevant laws, Administrative Orders, and other documents. He is a

Michigan-licensed attorney and is quite familiar with criminal cases, being both a general practice

attorney and former law enforcement. With Henry only wanting the assistance of standby counsel,

and with no requirement for standby counsel to file an appearance (as they do not appear on behalf

of the party), Henry did not file such with the court prior to the 2/4/21 motion hearing.

On 2/4/21, when Henry, Greg Todd, and Henry’s husband Mike approached the courtroom,

it was locked, and there was a crowd of 6 or 7 people waiting to be let in. After a short time, the

bailiff appeared and told Henry she had to check in at the District Court window. Following

instructions, Henry attempted to check in, but was told by the clerk at the window that checking in

was not necessary. When she told the clerk what the bailiff had said, the clerk said, “that’s odd, I’ll

look into it.” They were then directed back to the courtroom, which was still locked. The crowd

had just been told that they were not allowed to enter the courtroom, which included Henry’s

husband Mike. The bailiff allowed Greg Todd into the courtroom with Henry after he identified

himself as an attorney.

Prosecutor and Judge Baillargeon were the only people in the courtroom. The judge asked

Henry who Greg Todd was, upon being told he was an attorney, he instructed Greg Todd to leave

the courtroom, as he said he did not want any “witnesses.” After Greg Todd again stated he is an

attorney, the judge asked if he had filed an appearance in the matter. Greg Todd tried to offer to

immediately place his appearance on the record, but was denied the opportunity to do so. The judge

ordered him to leave the courtroom, and then immediately began the motion hearing.
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Henry also served Prosecutor with a discovery request on 2/15/21, sending a reminder email

to Prosecutor on 3/2/21 and a final follow up email on 3/29/21, all receiving no response from the

prosecutor’s office. Henry then filed a motion to compel discovery and bar introduction of evidence

on 3/31/21, with a hearing properly scheduled with the court for 4/8/21, and all documents properly

served on Prosecutor and filed with the court. However, on 4/6/21, the court removed Henry's

hearing from the court calendar, and providing no notice. Henry emailed to the court requesting

clarification, at which time the court put her hearing back on the calendar, but then promptly

notified her that the hearing was being changed to occur by Zoom only.

The court held the 4/8/21 hearing on Henry’s motion to compel discovery responses,

instructing the prosecution to provide some of the requested information by an adjourned 4/22/21

hearing date. The hearing was resumed on 4/22/21, where the court denied many of Henry’s

requested items as “premature,” but stating she was entitled to those items closer to trial. Several

items ordered to be produced by Prosecutor were not so produced, and although Henry sought

direction from the court for the prefered method of enforcement (given there has already been a

motion to compel filed, and two hearings held on the issue), the court has not provided any response

or enforcement of the prosecution’s most recent violations.

ARGUMENT

Henry’s contemporaneously filed Brief in Support of Motion for Declaratory Relief on the

Right to Motion to Dismiss explains why trial judges must rule on issues of law. But in considering

whether the accused have potentially dispositive legal remedies available, we must remember it “is

a bedrock legal principle that it is, emphatically, the province and duty of the judicial department, to

say what the law is” because the law “shall not depend on each jury that tries a cause.” Krohn at 172

(citations omitted). So, “courts decide questions of law,” and juries “decide questions of fact.”10 11

11 Black’s at 873; Charles at 582; MCL 768.8; MCL 500.3135(2)(a)(ii); M Crim JI 3.1.

10 Id; See also, Phoenix Ins v John Allen, 11 Mich 501, 511-12 (1863); Charles Reinhart Co v Winiemko, 444
Mich 579, 592 (1994), citing Marbury v Madison, 5 US (1 Cranch) 137, 177 (1803); Groncki at 649; M Crim JI
3.1; Black’s at 857; MCL 418.131; MCL 691.1402a; MCL 600.2114a; MCL 500.3135(2)(a).
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Further, the court must “adjudicate upon and protect the rights and interests of individual citizens,

and to that end [must] construe and apply the laws.” Indeed, “even if the point is the subject of12

uncertainty, it should, if a pure question of law, be resolved by the court, not by the finder of fact.”

Charles at n 44 (citations omitted).

Moreover, numerous reputable resources, authored by Michigan judges and attorneys and

shared by organizations like ICLE, SADO, and the Criminal Law Section of SBM, have descriptions

and examples of pretrial motions in criminal cases. The Criminal Proceedings Benchbook explains

the rules for civil motion practice apply in criminal cases. Indeed, the official comments of MCR

2.116 use criminal cases to explain the rules. Therefore, Henry submits this request to the court

under US Const, Am 1; US Const, Am 14; US Const, Am 6; Const 1963, art I, § 17; Const 1963, art

I, § 20; Const 1963, art I, § 3; Const 1963, art I, § 5; and MCR 2.119.

I. Henry has the Right to Assistance of Counsel, Including Standby Counsel

Denying the assistance of counsel in a criminal case is a structural error requiring dismissal

with prejudice. Both the Sixth Amendment to the US Constitution and art I, § 20 of Const 1963

guarantee each person accused of a crime the right to have the assistance of counsel for her defense.

“The right to the assistance of counsel is automatic; assuming the right is not waived, assistance

must be made available at critical stages of a criminal prosecution, regardless whether the defendant

has requested it.” This important right “guarantee[s] that a person brought to trial in any state or13

federal court must be afforded the right to the assistance of counsel before he can be validly

convicted and punished.”14

Moreover, the “complete denial of counsel at a critical stage of a criminal proceeding is a

structural error that renders the result unreliable, thus requiring automatic reversal.” “The phrase15

15 Russell at n 29, citing Gideon v Wainwright, 372 US 335 (1963), and People v Duncan, 462 Mich 47, 51-52
(2000); People v Buie, 298 Mich App 50, 61-62 (2012); Willing at 224; Gonzalez-Lopez at 150.

14 Faretta v California, 422 US 806, 807 (1975).

13 People v Russell, 471 Mich 182, n 16 (2004), citing United States v Wade, 388 US 218, 223-227 (1967),
and Carnley v Cochran, 369 US 506, 513 (1962).

12 Charles at 591, citing Johnson v Kramer Bros Freight Lines, 357 Mich 254, 258 (1959).
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‘critical stage’ refers to ‘a step of a criminal proceeding, such as arraignment, that [holds]

significant consequences for the accused.’” Indeed, this constitutional right to the assistance of16

counsel “is indispensable to the fair administration of our adversary system of criminal justice. Its

vital need at the pretrial stage” is undeniable and has been described as “the most critical period of

the proceedings[, namely,] the time of [] arraignment until the beginning of [] trial.”17

Additionally, the US Supreme Court explained that “implicit in the Fifth Amendment’s

guarantee of due process of law, and implicit also in the Sixth Amendment’s guarantee of a right to

the assistance of counsel, is ‘the right of the accused personally to manage and conduct his own

defense in a criminal case.’” This is because the constitutional counsel provision “speaks of the18

‘assistance’ of counsel, and an assistant, however expert, is still an assistant. The language and

spirit of the Sixth Amendment contemplate that counsel, like the other defense tools guaranteed by

the Amendment, shall be an aid to a willing defendant.” Thus, the accused “preserves actual19

control over the case he presents to the jury: standby counsel cannot substantially interfere with any

significant tactical decision, cannot control the questioning of witnesses, and cannot speak in place

of the defendant on any matter of importance. Standby ‘counsel’ is thus quite different from regular

counsel. Standby counsel does not represent the defendant.” Also, the Court of Appeals has held20

an accused may “proceed pro se with standby counsel” without affecting the unequivocal nature of21

the accused’s request to proceed in pro per. This very standby counsel arrangement is the22

preferred choice for Henry’s assistance of counsel.

“The right to counsel is considered fundamental because it is essential to a fair trial . . . .

While an accused may choose to forgo the assistance of counsel at trial, any waiver of the right to

22 People v Hicks (Rodney), 259 Mich App 518, 526-528 (2003).
21 People v Willing, 267 Mich App 208 (2005).
20 Willing at 227, quoting US v Taylor, 933 F2d 307 (CA5, 1991) (emphasis in original).
19 Faretta v California, 422 US 806, 820 (1975); Snyder v Massachusetts, 291 US 97, 106 (1934).

18 California at 807 (citations omitted); US ex rel Maldonado v Denno, 348 F 2d 12, 15 (CA2); MacKenna v
Ellis, 263 F 2d 35, 41 (CA5); US v Sternman, 415 F 2d 1165, 1169-1170 (CA6); Lowe v US, 418 F 2d 100,
103 (CA7); US v Warner, 428 F 2d 730, 733 (CA8); Haslam v US, 431 F 2d 362, 365 (CA9).

17 Brewer v Williams, 430 US 387, 398 (1977), citing Powell v Alabama, 287 US 45, 57 (1933).
16 People v Willing, 267 Mich App 208, 228 (2005), quoting Bell v Cone, 535 US 685, 69
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counsel must be knowing, voluntary, and intelligent.” This “waiver requires not merely23

comprehension, but relinquishment,” and must also be unequivocal. “In addition, it is a24 25

long-held principle that courts are to make every reasonable presumption against the waiver of a

fundamental right, including the waiver of the right to the assistance of counsel.” So, the “Court26

cannot presume that the defendant waived his constitutional right on the basis of a silent or sketchy

record.” And it is “incumbent upon the State to prove ‘an intentional relinquishment or27

abandonment of a known right or privilege.’” These strict standards apply “equally to an alleged28

waiver of the right to counsel whether at trial or at a critical stage of pretrial proceedings.” Henry29

has not ever waived the assistance of counsel, nor does she wish to do so now. The arraignment

judge’s discussion with Henry about counsel (at 13, herein) demonstrates how Henry had a hard

time hearing the judge, but did not knowingly waive her right to counsel. She has wanted standby

counsel all along.

Further, because standby counsel, by definition, is not representing the party, filing an

appearance is not required. Moreover, placing an appearance on the record is a perfectly

acceptable method of appearing in a case. So, if a court arbitrarily refuses a party the assistance of

counsel, “it reasonably may not be doubted that such a refusal would be a denial of a hearing, and,

therefore, of due process in the constitutional sense.” In other words, if the assistance of counsel30

“requirement of the Sixth Amendment is not complied with, the court no longer has jurisdiction to

proceed.  The judgment of conviction pronounced by a court without jurisdiction is void.”31

II. Henry has the Right to Present a Complete Defense, Including Mens Rea & Jury Info

31 Johnson v Zerbst, 304 US 458, 468 (1938).
30 Faretta v California, 422 US 806, n 43 (1975); quoting Powell v Alabama, 287 US 45, 69 (1932).
29 Brewer at 404, quoting Schneckloth v Bustamonte, 412 US 218, 238-240 (1973).
28 Brewer v Williams, 430 US 387, 404 (1977), quoting Johnson v Zerbst, 304 US 458, 464 (1938).
27 People v Buie, 298 Mich App 50, 58 (2012).

26 Russell at 188; Brewer v Williams, 430 US 387, 398 (1977), citing Brookhart v. Janis, 384 US 1, 4 (1966),
and Glasser v US, 315 US 60, 70 (1942); Johnson v Zerbst, 304 US 458, 464 (1938).

25 Willing at 227, citing People v Anderson, 398 Mich 361, 367-368 (1976), and Russell at 190.
24 Brewer v Williams, 430 US 387, 404 (1977); Edwards v Arizona, 451 US 477, 482 (1981).
23 People v Russell, 471 Mich 182, 187-188 (2004); Edwards v Arizona, 451 US 477, 482 (1981).
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The “Constitution guarantees criminal defendants a meaningful opportunity to present a

complete defense.” So, while Henry is not required to present proof negating the required32

elements of the charges, she has the right to do so. Both charges, Trespass and Disturbing The

Peace, have intent as a required element. Not only does M Crim JI 40.1 Disturbing The Peace

contain instruction regarding “defendant intentionally” disturbing the peace, but the US Supreme

Court and Michigan Court of Appeals have also long acknowledged this element of intent.33

Moreover,

The requisite criminal intent required for conviction under the failure-to-depart
portion of [MCL 750.552] is established by an intention to remain upon the lands of
another without lawful authority upon being requested to depart, [but] . . . if the act
prohibited is committed in good faith under claim of right or color of title, although
accused be mistaken as to his right, unless it is committed with force or violence of a
breach of the peace, no conviction will lie. . . . [To demonstrate this, a correct jury
instruction would be:] “You must determine this issue as to whether they had a lawful
authority, or, in other words, they had some good faith color of right to remain on the
property after having been asked to leave; and if they claim or have some color of
right, some lawful authority or some claim to remain there, then they cannot be held
criminally responsible under this statute for their refusal to leave. The mere fact that
the defendants refused to obey the request of the police, as agents of the Detroit
Housing Commission of the city of Detroit, a municipal corporation, to leave the
premises when requested is not a violation of the law if they had a lawful authority to
remain on the property . . . .”34

Being an attorney and working in various roles in government for over 22 years, Henry has

taken the constitutional oath of office several times. Moreover, “it is a lawyer’s duty, when

necessary, to challenge the rectitude of official action [and] uphold legal process.” Likewise,35

“[t]he lawyer is a part of a judicial system charged with upholding the law.” Even more so, “[a]36

lawyer may refuse to comply with an obligation imposed by law upon a good-faith belief that no

valid obligation exists.” Therefore, with intent being a required element of both charges, and37

37 MRPC 8.4, official comment.
36 MRPC 1.6, official comment.
35 MRPC 1.0, Preamble: A Lawyer’s Responsibilities.
34 People v Johnson, 168 Mich App 745, 749-751 (1969) (emphasis added).

33 Brown v Louisiana, 383 US 131, 140 (1966), citing Garner v Louisiana, supra, at 174; People v Purifoy, 34
Mich App 318, 323 (1971).

32 Holmes at 324, citing Crane at 690; Unger at 300, citing Kurr at 326.
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Henry being at town hall that day in her official capacity as lead attorney for the petition and its

circulators, Henry has the unequivocal right to introduce evidence of her intent in being there,

which includes, but is not limited to, her understanding of the relevant law. Indeed, by law, the

deputy was prohibited from arresting Henry for Trespass, as he did that day. Consequently,38

denying her the opportunity to present evidence about the relevant law and her intent thereto would

rob Henry of her fundamental constitutional guarantee to a meaningful opportunity to present a

complete defense.”39

Additionally, reasonable access to Juror Personal History Questionnaires is necessary for

Henry to have the opportunity to present a complete defense. The Michigan Supreme Court

requires this reasonable access. This concept of reasonable access is also in Principle 11 of the40

ABA’s Principles, discussing that juror questionnaires should be provided to the parties in sufficient

time before the start of voir dire to enable the parties to adequately review them before the start of

that examination. Prior to the July 2021 jury trial date, the court provided copies of the jury41

personal history questionnaires by email. Henry simply requests this to be done, again, by June 13,

2022 at 8:30am. As part of this request, Henry states: the requesting party is Katherine Henry

P71954, Katherine@RestoreFreedom.com; the trial is currently scheduled for 6/15/22; no

unauthorized person will be allowed to examine the questionnaires; Henry will not make copies of

the questionnaires provided; and as these will be emailed, there is no postage or paper copying to

reimburse, nor is there a hard copy to return to the court clerk.

III. Henry has the Right to Discovery of State’s Evidence

From the beginning of a criminal case, the prosecution is required to provide information to

the accused. MCR 6.101 requires the complaint to include “the substance of the accusation against

the accused and the name and statutory citation of the offense” (emphasis added; see also, MCL

41 Principle 11, subpart A.3, American Bar Association, Principles of Juries and Jury Trials (Revised 2016).
40 AO No. 1981-7; MCR 2.510; SCAO, Jury Management Best Practices Manual (2019).
39 Holmes at 324, citing Crane at 690; Unger at 300, citing Kurr at 326.
38 MCL 600.1825(3), M Crim JI 22.19, MCL 600.901.
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764.1d and 257.728(1)), yet the ticket merely stated “MCL 750.552 Trespass,” and “asked to leave

many times,” having no descriptive words for the alleged illegal conduct, thus containing substance

of the accusation. Likewise, in the July 2021 complaint adding the Disturbing the Peace charge, it

merely alleges Henry made a disturbance at an election place. It does not allege this “disturbance”

was made intentionally. It also fails to allege specific actions qualifying as conduct prohibited under

MCL 750.170, namely threats to public safety, threatened violence, disturbing the peace and quiet

of other persons present, or interfering with the ability of other persons to perform legal actions or

duties. It further doesn’t allege Henry intentionally engaged in conduct that went beyond stating her

position or opinion, or the mere expression of ideas. M Crim JI 40.1. Clearly this does not qualify

as the required complaint stating all the facts and circumstances constituting the statutory offense.42

Moreover, Prosecutor’s “denials” to Henry’s MCR 2.116(C)(10) allegations did not “state

the substance of the matters on which the pleader will rely to support the denial,” MCR 2.111(D),

simply stating “Deny,” creating baseless denials of several uncontroverted facts. Prosecutor’s

responses simply stating “Neither admit nor deny” violated 2.111(C), and are treated as admissions

anyway under 2.111(E), meaning Prosecutor asserted no appropriate denials of any material facts

alleged. Also, 2.116(G)(4) required Prosecutor to “set forth specific facts showing that there is a

genuine issue for trial” by affidavits or other evidence, but Prosecutor filed no affidavits or

evidence, nor even alleged there is any genuine issue of material fact for trial. On 2/15/21, Henry

served on Prosecutor a Request for Discovery per MCR 6.201, MCR 6.610(E), MCL 763.8(5), and

other authority, giving MCR 6.201(F) and (J) notice of Henry’s intent to seek an order excluding all

evidence not disclosed within the 21 days. The 21 days were up 3/8/21, yet Prosecutor did not fully

respond to the request nor at all to Henry’s 3/2/21 or 3/29/21 emails about the discovery.

Given Henry’s MCR 6.201(A) and (B) request, under 6.610(E), Prosecutor is required to

provide the requested discovery within 21 days or be subject under 6.201(J) to an order compelling

42 People v Husted, 52 Mich 624 (1884).
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discovery, excluding the nondisclosed evidence, and sanctioning Prosecutor. Short of a complete

dismissal, this remedy is the best chance to secure “a just determination” of this case, MCR 6.002.

This is especially so considering our Constitutions guarantee us the right to “be informed of the

nature and cause of the accusation” against us, and “to be confronted with the witnesses against” us,

Am VI; Const 1963, art I, § 20, and that we won’t be deprived of life, liberty or property without

due process of law, Const 1963, art I, § 17; US Const, Am V, Am XIV. Also, Prosecutor’s failure to

allege facts in the complaint (even if assumed to be true) that establish all the elements of the

offenses charged, provide Henry full discovery, nor make any proper objections to the facts

presented by Henry in pretrial motions (or even on appeal), means the prosecution must “lose its

right to raise factual issues . . . when it has failed to raise such . . . in a timely fashion during the

litigation.” Indeed, it “is the duty of courts to be watchful for the constitutional rights of the43

citizen, and against any stealthy encroachments thereon” and to provide Henry “a meaningful44

opportunity to present a complete defense.”45

Moreover, on 7/19/21, Prosecutor added a new charge of disturbing the peace. Inasmuch,

MCR 6.201(F) required Prosecutor to disclose all discovery as to this new charge, as the rule

includes a continuing duty that “if at any time a party discovers additional information or material

subject to disclosure under this rule, the party, without further request, must promptly notify the

other party.” Yet, despite this new charge being added in July of 2021, Prosecutor has provided no

discovery of any kind since April of 2021 (not even providing notice to Henry, for example, that

specified documents already disclosed to Henry regarding the trespass charge also constitute all the

evidence or documents Prosecutor has pertaining to the disturbing the peace charge, etc).

MCR 6.201(J) then states that if a party fails to comply with this rule, the court may “order

the party to provide the discovery,” also calling for an order to “prohibit the party from introducing

45 Holmes at 324, citing Crane at 690; Unger at 300, citing Kurr at 326.
44 Mapp v Ohio, 367 US 643, 647 (1961), quoting Boyd v US, 116 US 616, 630 (1886).

43 People v Trapp, __ Mich App __, __ (2020) (Docket No. 345239), slip op at 2, n 1, quoting Steagald v US,
451 US 204, 209 (1981).
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in evidence the material not disclosed.” The rule even states that “[w]illful violation by counsel of

an applicable discovery rule or an order issued pursuant thereto may subject counsel to appropriate

sanctions by the court.” And since it is the province of the court in our constitutional system to

enforce court rules and the law, regardless of its procedural posture in any given case, the court

must enter an order requiring the discovery to be so produced. Charles at 593 (1994).

Indeed, when government officials violate the Constitution, the Constitution “does not

permit judges to look the other way; [rather, they] must call foul when the constitutional lines are

crossed.” Here, those lines have obviously been crossed. Thus, since the court has the authority,46

and the duty, to enter injunctive relief against a constitutional violation,” Defendant asks this court47

to enter an order: requiring Prosecutor to provide the discovery and excluding evidence, as specified

in the motion herein.

IV. Henry has the Right to Receive Pleadings by E-Service, Given Covid-19 Rules

Fairness is an essential element of the judicial process. Where timeframes are important, it

is even more pressing to use fair policies and procedures in serving parties documents. AO 2020-1

states “Trial courts should maximize the use of technology to facilitate electronic filing and service

to reduce the need for in-person filing and service.” And AO 2020-9 says “all service must be

performed using electronic means (e-Filing where available, email, or fax, where available) to the

greatest extent possible,” and does not require agreement by the other party, but compliance with48

MCR 2.107(C)(4) as much as possible.

These AOs apply to prosecutors, as well. However, as an example of what Prosecutor has

done in this case, Prosecutor filed a Proof of Service stating she served Henry with a 2.116 response

by mailing it on 1/25/21, while Prosecutor’s postage machine placed the postage on 1/26/21, and the

USPS datestamp shows the response was not actually mailed until 1/27/21. In a matter where each

day is of the essence, refusing to serve Henry by email unnecessarily cut her response time by more

48 See also, MJI, Criminal Proceedings Benchbook, Vol. 1, Revised Ed. (2021), p 9-3, n 4.
47 MI Coalition of State Empl Unions v Civil Serv Com'n, 465 Mich 212, 219 (2001).
46 In re Certified Questions, __ Mich __, __ (2020) (Docket No. 161492), slip op at 41 (citations omitted).
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than half. This lack of e-service compliance by Prosecutor, district court and circuit court puts

Henry at a disadvantage that prohibits even-handed administration of justice.

V. Henry has the Right to Have Her Personal Identifying Information Redacted

At the 2/4/21 motion hearing, Henry orally moved on the record for “the Court to redact the

ticket that was filed that has my driver’s license number and my date of birth on the ticket, that’s in

violation of 1.109 D9, and so I would ask that under MCR 2.115B that my information as to my

date of birth and my driver’s license number be removed from the ticket that was filed.” Henry49

didn’t realize the court failed to make a ruling on that request on the record until the proceeding had

officially concluded. MCR 1.109(D)(9)(a) clarifies that date of birth and driver’s license numbers

are “personal identifying information [that] is protected and shall not be included in any public

document or attachment filed with the court.” MCR 1.109(D)(9)(d) explains that “[i]f a party fails

to comply with the requirements of this rule, the court may, upon motion or its own initiative, seal

the improperly filed documents and order new redacted documents to be prepared and filed,” as of

January 1, 2021 (adopted May 22, 2019).50

People v Franklin, 894 NW2d 561, n 2 (2017) makes clear that an MCR 2.115(B) motion

(like the one Henry placed on the record on 2/4/21), is appropriate in a criminal case. Also, given

the Prosecutor did not challenge Henry’s motion to redact, and that numerous court communications

(like the 11/21/19 SCAO, Memorandum: Recent Amendments to the Michigan Court Rules, which51

alerts trial courts that “effective January 1, 2021, [the rule changes to MCR 1.109 and 8.119 make]

certain personal identifying information (PII) nonpublic and clarifies the process regarding

51 See also, MiFILE Brief No. 5, accessed February 13, 2021, at
https://courts.michigan.gov/Administration/admin/Documents/MiFILE/MiFILEBrief5.pdf.

50 ADM File No. 2017-28, as amended May 22, 2019 states “the following amendments of Rules 1.109 and
8.119 of the Michigan Court Rules are adopted, effective January 1, 2021,”.  See also, Nonpublic and
Limited-Access Court Records, Revision September 2019, accessed February 13, 2021, available at
https://courts.michigan.gov/Administration/SCAO/Resources/Documents/standards/cf_chart.pdf, p vii, stating
the new 1.109 rule changes “as of January 1, 2021 . . . prohibit[] the collection, maintenance, and disclosure
of protected personal identifying information in publicly filed documents and states that any protection
personal identifying information that a court does collect and maintain is nonpublic and shall be collected and
maintained in the manner and format prescribed by the State Court Administrative Office.”

49 Tr Mtn Hrg at.
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redaction”) have alerted trial courts of this rule change, Henry respectfully renews her request to

have her PII redacted.

CONCLUSION & PRAYER FOR RELIEF

Even more so, the US Supreme Court declared “the safeguards of liberty . . . should receive

the watchful care of those intrusted with the guardianship of the Constitution and laws. In no other

way can we transmit to posterity unimpaired the blessings of liberty, consecrated by the sacrifices of

the Revolution.” So, “it is the duty of courts to see that the constitutional rights of the defendant52

in a criminal case shall not be violated.” For in showing “his constitutional right has been53

violated, the law conclusively presumes that he suffered an actual injury. [Indeed,] the whole body

politic suffers an actual injury when a constitutional safeguard erected to protect the rights of

citizens has been violated in the person of the humblest or meanest citizen of the state.” As such,54

the “court has the authority, and, in appropriate cases, the duty, to enter permanent injunctive relief

against a constitutional violation.”55

And just as “Courts have no dispensing power when the legislature has spoken,” People v

Murray, 89 Mich 276, 285 (1891), neither do trial courts have dispensing power when the Michigan

Supreme Court has spoken. Here, the Michigan Supreme Court so spoke through the administrative

order changing MCR 1.109. So, this court must grant Henry’s request to redact her personal

identifying information. As the “constitutional safeguards relating to the integrity of the criminal

process attend every stage of a criminal proceeding, starting with arrest and culminating with a

trial,” Cox at 574 (1965), this court must act now, so Henry’s right to privacy may be restored, and

her risk of identity theft is not unnecessarily increased.

Further, if the accused is explicitly denied assistance of counsel, “the Sixth Amendment

stands as a jurisdictional bar.” People v Carpentier, 446 Mich 19, 28 (1994). Thus, Henry asks for

55 MI Coalition of State Empl Unions v Civil Serv Com'n, 465 Mich 212, 219 (2001).
54 People v Murray, 89 Mich 276, 285, 290 (1891).
53 People v Murray, 89 Mich 276, 285 (1891).
52 Ex Parte Milligan, 71 US 2, 124  (1866).
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this declaratory relief for her right to have assistance of standby counsel. Since “the Constitution

guarantees criminal defendants a meaningful opportunity to present a complete defense,” Henry56

must be granted her declaratory relief regarding her right to present evidence of the law and her

intent thereto, her timely access to jury questionnaires, and discovery. Indeed, procedural due

process requires the accused be given notice, an opportunity to defend herself, as well as the

assurance that the matter will be conducted in a fair manner. Hannah v Larche, 363 US 420 (1960),

reh den 364 US 855 (1960). Therefore, Henry’s requested e-service and redaction relief must be

granted. After all, “it is the duty of courts to see that the constitutional rights of the defendant in a

criminal case shall not be violated,” thus “courts must indulge every reasonable presumption57

against the loss of constitutional rights.” Illinois at 338, citing Johnson v Zerbst, 304 US 458, 464

(1938); Mallory at n 13. Failure to grant the requested relief will significantly harm public

confidence in our judicial system, but also substantially and irreparably harm Henry.

57 Murray at 285 (emphasis added), citing Hill v People, 16 Mich 351, 357 (1868).
56 Holmes at 324, citing Crane at 690; Unger at 300, citing Kurr at 326.
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HENRY’S REPLY TO PROSECUTOR’S ANSWER,
AND PROOF OF SERVICE

HENRY’S REPLY TO PROSECUTOR’S ANSWER TO
HENRY’S MOTION FOR IMMEDIATE CONSIDERATION OF

HENRY’S MOTIONS TO DISMISS AND MOTIONS FOR DECLARATORY RELIEF

Defendant, Katherine Henry, in pro per, submits this Reply based on the following reasons:

1. Henry filed a Motion for Immediate Consideration of her simultaneously filed Motion to
Dismiss (Trespass charge), Motion to Dismiss (Disturbing the Peace charge), Motion for
Declaratory Relief (right to file Motions to Dismiss), Motion for Declaratory Relief (right to
open hearings), Motion for Declaratory Relief (right to ADA accommodations), and Motion
for Declaratory Relief (re: assistance of counsel, presenting a complete defense, discovery,
e-service, and redaction of personal identifying information).

2. Prosecutor incorrectly claims Henry filed these on May 27, 2022.  However, Henry emailed
these documents on May 26, 2022.
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3. Further, for service by email, service is completed when the email transmission is completed.
MCR 1.109(G)(6)(b).

4. Prosecutor then argues about business days. However, business days are irrelevant in the
computation of time. MCR 1.108(1) clearly indicates the only time Saturdays, Sundays or
court holidays are excluded from the time for service is when they are the last day of the
period. That is clearly not the case here. Thus, there is no special exclusion for any of the 7
days between the date Henry served the Prosecutor and the date of the hearing.

5. Prosecutor wants more time to respond because he’s “not even sure” what has already
happened in this case, but that is never a legitimate justification for postponing an accused’s
hearing on a Motion to Dismiss.

6. Despite what Prosecutor thinks may have been already decided in this case, no court has
issued any orders fully adjudicating these issues on the merits.

7. Prosecutor acknowledges that “the Michigan Rules of Civil Procedure apply” here.
Prosecutor then points to Rule 2.108(B), claiming he has “at least [until] June 17, 2022” to
respond to Henry’s motions.  However, this completely disregards the actual text of the rule.

8. MCR 2.108(B) states “A motion raising a defense or an objection to a pleading must be
served and filed within the time for filing the responsive pleading or, if no responsive
pleading is required, within 21 days after service of the pleading to which the motion is
directed.”  Prosecutor ignores this point, as well as other applicable rules.

9. Keeping in mind Prosecutor acknowledges that “the Michigan Rules of Civil Procedure
apply” here, Prosecutor fails to acknowledge that MCR 2.119(C) applies to the service and
filing of motions and responses. Furthermore, (C)(1)(b) clearly requires Henry’s motions to
be served 7 days prior to the hearing, and (C)(2)(b) requires Prosecutor’s response, including
briefs and affidavits, to be filed and served electronically 3 days before the hearing. So,
Prosecutor’s response served today is already late.

10. Prosecutor seems to then make the argument that it wouldn’t be fair to require Prosecutor to
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respond to these motions before June 17, 2022. However, Prosecutor offers no legal support
for this contention. Further, as Henry explained in her Motion for Immediate Consideration,
these are not issues Henry has brought to the table. Rather, Henry is simply trying to ensure
a fair process in this criminal case - something that is guaranteed to her by the US and
Michigan Constitutions.

11. As Henry’s pleadings from last week further explain, she filed a Motion to Dismiss the
original trespassing charge, a Motion to Dismiss the much later added disturbing the peace
charge, and a motion for declaratory relief that she does have the right to file these motions.

12. In the event the court does not order dismissal with prejudice on both charges, and proceeds
with the case, Henry also filed a Motion for Declaratory Relief regarding her rights to open
hearings, ADA accommodations, assistance of counsel, the opportunity to present a complete
defense, discovery, E-service, and redaction of her personal identifying information on
Prosecutor's pleadings. On these issues, Henry can’t imagine why Prosecutor would even be
interested in fighting against Henry’s request. There is simply no legal support for
Prosecutor to deny these constitutionally and statutorily guaranteed rights. No amount of
time to respond is going to change that.

13. As to the Motions to Dismiss, Prosecutor already acknowledges “the Michigan Rules of Civil
Procedure apply” here, which includes MCR 2.116 and MCR 2.504(B). Prosecutor has had
plenty of time to respond to the legal challenges raised in the Motions to Dismiss, as
Prosecutor was given notice of these legal deficiencies in January 2021. Prosecutor has
already had almost 17 months to file the required responsive Brief and Affidavits. The law
has remained the same during this entire case - because Prosecutor failed to state a claim on
which relief can be granted, and separately because there is no genuine issue of material fact
(nor has Prosecutor ever even claimed there was) and Henry is entitled to dismissal as a
matter of law, the dismissal shall be entered without delay. MCR 2.116(I)(1); Ruggeri
Electrical Contracting Co v Algonac, 196 Mich App 12 (1992).

14. As to the Speedy trial denial, denial of the right to a speedy trial also results in a lack of
subject matter jurisdiction (SMJ). See Strunk v. United States, 412 US 434 (1973). In cases
at least 18 months past arrest, not only is the speedy trial issue required to be investigated,
but prejudice to the accused is presumed, shifting the burden to Prosecutor. Here, this case is
nearly 19 months past arrest, and denial of Henry’s right to a speedy trial necessitates
dismissal. Therefore, it makes no sense - nor is it grounded in any legal support whatsoever -
for Prosecutor to get additional time to fight against Henry’s right to a speedy trial.

15. But on the topic of subject matter jurisdiction, where the court lacks SMJ, it has no authority
to hear the case at all. The “practical result” of a successful challenge to this lack of
jurisdiction “is to prevent a trial from taking place at all, rather than to prescribe
procedural rules that govern the conduct of a trial.” People v Johnson, 396 Mich 424, 442
(1976).
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16. The court lacks SMJ not only due to the speedy trial denial, but for several reasons
summarized in Henry’s Motion for Immediate Consideration. Furthermore, citing case
precedent, MJI's Criminal Proceedings Benchbook clarifies a “trial court must dismiss an
action when there is a lack of subject matter jurisdiction, and a party cannot be estopped
from raising the issue.”1 In fact, it is preferred for a party to raise SMJ before an unjust trial
or “the injury itself would have already been sustained.” People v Torres, 452 Mich 43, 71
(1996). Also, the “embarrassment, expense, and ordeal of living in a continued state of
anxiety created by the [] trial” cannot be erased afterward on appeal. Id. Moreover, this lack
of jurisdiction may be raised at any time, and cannot be waived.2 So, there’s nothing
Prosecutor can say to stop Henry from raising this issue and being heard on it now.

17. Henry did not initiate the arrest, the prosecution of the case, the deprivation of her rights
throughout the case, the adding of the second unfounded charge, etc. It is not Henry who
filed a complaint that failed to state all the facts and circumstances constituting the statutory
offense,3 as required; failed to serve and file briefs and affidavits as required by multiple
court rules; failed to provide the required discovery; failed to comply with court rules and
MSC Administrative Orders on E-service and redacting personal identifying information.
Henry has a right to be protected from these due process violations, and the Prosecutor is not
owed extra time to further deny Henry these rights.

18. Furthermore, if Prosecutor does not want Henry raising all of these due process violations in
motions, then Prosecutor should have refrained from violating Henry’s rights in the first
place. The vast number of pages involved do not show Henry is unreasonable in asking the
court to protect her constitutionally and statutorily guaranteed rights - but they do show how
unjust and unreasonable the Prosecutor has been in prosecuting this case. Bottom line - no
accused should have to pick which of their constitutionally guaranteed rights they want
more.  These rights are all guaranteed to each accused, and they are not mutually exclusive.

19. No matter how you look at it, “the state never had the power to proceed against her in the
first place,”4 so the “very initiation of the proceedings against [Henry] thus operated to deny
[her] due process of law.” Blackledge v Perry, 417 US 21, 30-31 (1974).

20. Henry must not be forced “to endure the personal strain, public embarrassment, and expense
of a criminal trial”5 when the “practical result” of a successful challenge to this lack of
jurisdiction “is to prevent a trial from taking place at all, rather than to prescribe procedural
rules that govern the conduct of a trial.”6 This personal strain, public embarrassment,

6 Johnson at 442; Blackledge v Perry, 417 US 21, 30 (1974).
5 People v Torres, 452 Mich 43, 61 (1996), quoting Abney v US, 431 US 651, 661 (1977).

4 People v Beckner, 92 Mich App 166, 169 (1979), citing People v Johnson, 396 Mich 424, 439-444
(1976).

3 People v Husted, 52 Mich 624 (1884).
2 MI Coalition of State Empl Unions v Civil Serv Com'n, 465 Mich 212, 219 (2001).

1 MJI, Crim Proc Benchbook, Vol 1, §2.2; quoting In re Contempt of Dorsey, 306 Mich App 571, 581
(2014).
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expense of criminal proceedings has spanned more than 18 months already.

Therefore, Henry asks this court to:

A. Deny Prosecutor’s request to delay hearing these issues.

B. Dispense with oral argument on these motions, instead making its ruling based on the
pleadings of the parties submitted at this time.

C. Issue its decision prior to June 2nd, the date set for this hearing, and direct the ensuing
order to be served upon the parties by email prior to June 2nd, as to make clear the
hearing on June 2nd would no longer be needed.

D. Therefore, Henry requests this Court to grant her motion for immediate consideration and
issue its ruling on these Motions to Dismiss and Motions for Declaratory Relief.

Respectfully Submitted: May 31, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)

PROOF OF SERVICE

The undersigned certifies the foregoing Reply to Prosecutor’s Answer, was served upon the
parties named herein at the addresses listed above, by US Mail, hand-delivered, emailed (if
commonly accepted by opposing counsel, or allowed due to COVID19 Michigan Supreme Court
recommendations), or by depositing in their box at the Courthouse on: May 31, 2022.

Respectfully Submitted: May 31, 2022 /s/ Katherine L. Henry
Katherine L. Henry (P71954)
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